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TAXATION OF NATIONAL BANK SHARES BY THE CITY OF 
NEW YORK 

The question as to the power of a state to tax the stock of a na- 
tional bank is one that has occupied the attention of the courts, from 
time to time, ever since John Marshall sat as Chief Justice of the 
United States Supreme Court. The question is being litigated at the 
present time in a number of states. 

One of the most recent decisions on the question is that of the 
Supreme Court of New York in People ex rel. Hanover National 
Bank of the City of New York v. Goldfogle et al. (N. Y. Law Jour- 
nal, Feb. 11, 1922.) 

The proceeding was brought by the Hanover National Bank of New 
York City to review the action of the Board of Taxes and Assessments 
of the City of New York, in assessing a tax for the year 1921 upon 
the shares of stock of the bank. 

On behalf of the bank, it was contended that the assessment was 
illegal on two grounds. The first ground was that the provisions of 
the Tax Law of the State of New York, under which the assessments 
were made, in view of the exemptions contained in Sections 4-a and 
352, were repugnant to § 5219 of the Revised Statutes of the United 
States. Section 5219 permits the states to tax national banks, with the 
proviso that ‘‘the taxation shall not be at a greater rate than is as- 
esssed upon other moneyed capital inthe hands of individual citizens 
of such state.”’ 

The second ground was that the assessors exceeded the limitations 
imposed upon them by § 24 of the State Tax Law. Section 24 pro- 
vides that ‘‘in assessing the shares of stock of banks or banking asso- 
ciations organized under the authority of this state or the United 
States the assessment and taxation shall not be at a greater rate than 
is made or assessed upon other moneyed capital in the hands of in- 
dividual citizens of this state.’’ 

The question presented was of such importance that the Attorney 
General of the State of New York and the legal representatives oi 
the cities of Oneonta, Rochester and Syracuse were allowed to appear 
and file briefs. : 
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The court held that the tax was valid on the ground that, under the 
comprehensive system of taxation adopted by the state, ‘‘other 
moneyed capital in the hands of individuals is taxed to about the 
same extent as bank shares and that there is no discrimination against 
the latter.’’ The following is quoted from the opinion of the court, 
written by Judge Davis: 


The relator’s claim is that ‘‘all intangible personal prop- 
erty, except bank shares, escapes assessment and taxation en- 
tirely by reason of the total exemption thereof provided in 
Sections 4-a and 352 of the Tax Law in violation of Section 
5219 of the Revised Statutes of the United States and Section 
24 of the Tax Law”’ (page 2, relator’s brief). Coneretely, the 
relator contends that its shares of stock have been assessed 
and taxed under a system of taxation which exempts from 
taxation all moneyed capital except bank shares against the 
provision of the above Sections 5219 and 24. The relator 
claims that the total exemption of moneyed capital other than 
bank shares is found in Sections 4-a and 352 of the Tax Law, 
and the question here is whether a total exemption is in fact 
made by these sections of the Tax Law, thus discriminating 
against the relator as a national bank. Section 4-a is, ‘‘not- 
withstanding any provision of this chapter, or of any other 
general, special or local law, intangible personal property, 
except shares of stock of banks or banking associations, 
whether referred to as personal property, capital, capital 
stock or otherwise, after June 30, 1920, shall be exempt from 
taxation locally for state or local purposes. This exemption 
shall be in addition to all other exemptions of personal prop- 
erty from local taxation, whether based upon the character, 
ownership or amount of property. The term ‘intangible per- 
sonal property’ as used in this section means incorporeal 
property, including money, deposits in banks, shares of stocks, 
bonds, notes and credits, evidences of an interest in property 
and evidences of debt.’’ Section 352 of the Tax Law refers 
to income taxes, and is as follows: ‘‘The taxes imposed by 
this article are in addition to all other taxes imposed by law, 
except that money on hand or on deposit, with or without in- 
terest, bonds, notes and choses in action and shares of stock 
in corporations other than banks and banking associations, 
owned by any individual or constituting a part of a trust or 
estate subject to the income tax imposed by this article, shall 
not after July 31, 1919, be included in the valuation of the 
personal property included in the assessment rolls of the sev- 
eral tax districts, villages, school districts and special tax dis- 
tricts of the state.’’ Relator claims that on their face the 
above quoted sections exempt from taxation all moneyed cap- 
ital except bank shares in violation of the provision (Section 
5219) that the taxation of bank shares shall not be at a 
greater rate than is assessed upon other moneyed capital in 
the hands of individual citizens of this state. The relator’s 





THE BANKING LAW JOURNAL 


contention was made clear and definite in its statements of 
grounds upon which it moved for judgment on the pleadings 
at the opening of the trial. One ground was that the statute 
under which the defendants acted is, on its face, contrary to 
and in violation of Section 5219 of the Revised Statutes of 
the United States, because it subjects national banks to local 
assessments, while at the same time it makes no provision for 
the local assessment of any other moneyed capital, but, on the 
contrary, specifically exempts the same (minutes, page 9). 
The relator further stated its claims as follows: ‘‘New York 
State has gone further than any other state. . . in its desire 
or in its plan to reach moneyed capital, because it has put all 
intangible property upon an income tax basis and exempted 
all intangible property from local taxation except bank shares. 
And that is why we contend that the discrimination here is 
shown on the face of the statute.’’ It is true that under Sec- 
tions 4-a and 352 of the Tax Law the local assessors have no 
right to assess and tax intangible property, except shares of 
stock of banks and banking associations; that is, they have no 
right to assess and tax moneyed capital other than bank 
shares in the hands of individual citizens of the state. But 
it does not follow that such other moneyed capital is not as- 
sessed and taxed by the state. Power is not given to local 
assessors to fix the tax upon other moneyed capital, but so 
long as the state taxes that other moneyed capital in some 
way and the tax so imposed is not discriminatory against na- 
tional banks by reason of inequality, the provisions of the 
United States Revised Statutes are not violated. In the case 
of People ex rel. Amoskeag Savings Bank v. Purdy (231 U. 8. 
373, at p. 392) the court said: ‘‘Moreover, we agree with 
what was said by the Court of Appeals of New York in the 
Feitner case (191 N. Y. 88, 96), that ‘the state is not obliged 
to apply the same system to the taxation of national banks 
that it uses in the taxation of other property, provided no 
injustice, inequality or unfriendly discrimination is inflicted 
upon them.’’’ Accordingly, we find that the State of New 
York has established by its Tax Law various methods of tax- 
ation designed to reach and tax other moneyed capital in the 
hands of individual citizens of this state. The meaning of 
the term ‘‘other moneyed capital in the hands of individual 
citizens of such state,’’ as used in Section 5219 of the U. S. 
Revised Statutes, is defined in the case of the Mercantile Bank 
v. New York (121 U. S. 138): ‘‘The terms of the Act of Con- 
gress therefore include shares of stock or other interests 
owned by individuals in all enterprises in which the capital 
employed in carrying on its business is money, where the 
object of the business is the making of profit by its use as 
money. The moneyed capital thus employed is invested for 
that purpose in securities by way of loan, discount, or other- 
wise, which are, from time to time, according to the rules of 
business, reduced again to money and reinvested. It includes 
money in the hands of individuals employed in a similar way, 
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invested in loans, or in securities for the payment of money, 
either as an investment of a permanent character, or tempo- 
rarily with a view to sale or repayment and reinvestment. In 
this way the moneyed capital in the hands of individuals is 
distinguished from what is known generally as personal prop- 
erty.’ Moneyed capital, other than national bank stocks, 
does not escape taxation as claimed by relator. It is taxed 
under various provisions of the Tax Law of the state. See- 
tion 187 imposes an annual tax on insurance corporations of 
1 per cent. on the gross amount of premiums received during 
the preceding year for business done within this state. Sec- 
tion 188 imposes a tax on trust companies of 1 per cent. on 
the amount of its capital stock, surplus and undivided profits 
(exactly like the tax on banks). By Section 188-a invest- 
ment companies are required to pay a tax of 14 mills on 
every dollar face value of its capital, and in addition thereto 
a tax equal to 1 per cent. of its surplus and undivided prof- 
its. Under Section 189 savings banks pay a tax of 1 per cent. 
on the par value of its surplus and undivided earnings. Sec- 
tion 191 imposes a tax of 5 per cent. on the amount of inter- 
est or compensation of any kind earned and collected by for- 
eign bankers on money loaned, used or employed in the state 
by such banker. Under Article 9-a of the Tax Law all manu- 
facturing and mercantile corporations are taxed annually to 
the extent of 43 per cent. of their net income. Banks and 
other corporations subject to taxation under other provisions 
of the Tax Law are exempted from the provisions of this 
article. Under the provisions of Section 351 of the Tax 
Law a tax of from 1 to 3 per cent. on income is levied upon 
each resident of the state, and a similar tax is levied upon 
the income of non-residents derived from property owned 
within the state and business carried on by such non-residents 
within the state. A fair consideration of the foregoing pro- 
visions of the Tax Law can lead to but one conclusion, that 
the state has adopted a very comprehensive system of taxa- 
tion. The relator has the burden of showing that this system 
discriminates against the national banks, so as to place upon 
them a burden of taxation greater than is imposed upon other 
moneyed capital. In my opinion the relator has failed to sus- 
tain this burden. It is quite apparent from a consideration 
of the various methods adopted by the state in its scheme of 
taxation that other moneyed capital in the hands of individ- 
uals is taxed to about the same extent as bank shares, and 
that there is no discrimination against the latter. T se of 
the Merchants National Bank v. City of Richmond L_S. 
(387882... relied upon by the relator, seems to me to be inappli- 
cable to the present case. In that case substantial discrimi- 
nation against national banks in Virginia in violation of 
Section 5219 of the U. S. Revised Statutes was obvious upon 
the face of the taxing law, and the law was held invalid. 
For instance, as stated by Justice Pitney, it authorized the 
levying for the year 1915 upon bank stocks, state and na- 
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tional, of a tax for state purposes at the rate of 35 cents, ; 
and a tax for city purposes at the rate of $1.40, a total of i 
$1.75 upon the $100 of valuation, while upon intangible per- : 
sonal property in general the state rate was 65 cents and the 
city rate 30 cents, an aggregate of 95 cents upon each $100 
of valuation. Under these rates taxes were imposed upon 
national bank stocks in the city of Richmond to the value of 
more than $8,000,000, upon state bank stocks and trust com- 
pany stocks to the value of $6,000,000, while the lower rate 
of 65 cents was levied upon bonds, notes and other evi- 
dences of indebtedness amounting to $6,250,000. And the 
same can be said of the case of Eddy v. First National Bank ' 
of Fargo (275 Fed. Rep. 550). The court in the latter case 
had under consideration statutes of North Dakota which j 
imposed a tax of 35.3 mills per dollar of valuation on national 
and state bank shares, while taxing all other moneyed capi- 
tal in the hands of individual citizens of the state at the rate 
of 3 mills on the dollar of valuation. It was shown that the 
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result was that the bank’s tax amounted to $17,483, while 
had the 3-mill rate been applied the bank’s tax would 
amount to only $1,482. The discrimination was obviously in 
violation of Section 5219. This proceeding is dismissed and 
the assessment complained of is confirmed. 












CARE IN BUYING COMMERCIAL PAPER 


A bank has to be careful in purchasing commercial paper. Among 
other things, it has to exercise care not to buy paper from a payee 
who has been guilty of a fraud in obtaining the paper, especially if there: 
is anything connected with the transaction which should put the: 
bank on notice. This is brought out in a recent Indiana decision,. 

City National Bank v. Mason, published among the legal decisions iw | 
this issue. 

The defendants signed a note, payable to the order of a motor 
ear company, and delivered it to an agent of the company, in pay- 
ment for stock to be issued. 

The agent agreed to hold the note and not to negotiate it untib 
the stock had been issued and delivered. Notwithstanding this agree- 
ment, the note was transferred for value to the plaintiff bank. The 
stock for which it was given was never issued. 

The defendants refused to pay the note and when the bank brought 
suit on it, evidence was introduced indicating that it had been ob- | 
tained from the defendants by fraud and misrepresentation. ) 

One point which the court emphasized in its opinion was that the 
note was transferred to the bank upon the indorsement of the book- 
keeper of the payee corporation. The bookkeeper was not an officer 
of the company. Another point referred to was that the bank at first 
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‘claimed that it held the note for collection only and sent notice to the 
makers to this effect. 

It was held that the bank was not a holder in due course, as de- 
fined by the Negotiable Instruments Law. Therefore, the defense of 
fraud was good as against the bank, and the bank was not entitled 
to enforce the note. 

**The purchaser of commercial paper,’’ said the court, ‘‘is under 
no duty to investigate the consideration which moved the execution 
and delivery of such paper, and his failure to make inquiry is not to 
be charged against him as an act of bad faith. If it may be in- 
ferred, however, that he purposely or knowingly avoids such inquiry, 
or such facts are disclosed that would reasonably demand inquiry, his 
failure in this respect is proper subject-matter for the jury.”’ 

The question whether the bank was a holder in due course was sub- 
mitted to the jury, and, as stated, the jury decided that it was not. 

































GREER 


CASHIER OF ONE BANK RECEIVING DEPOSIT FOR AN- 
OTHER 

What may happen in the way of liability when two banks occupy 
the same banking rooms and the cashier of one of the banks under- 
takes to act officially for the other, is shown in a recent decision of 
the Supreme Court of Mississippi. The case is Williamson v. First 

National Bank, published among the legal decisions in this issue. 
It appeared that two banks, a national bank and a savings bank, 
i} occupied space in the same rooms. The plaintiff, on one occasion, hav- 
ing made a deposit with the savings bank and desiring to make a 
further deposit with the national bank, left the money with the 
cashier of the savings bank, at the latter’s suggestion. The cashier 
of the savings bank gave the plaintiff credit in his national bank pass 
book, but, through an error, the deposit was entered in the savings 
bank account. As a result of this, checks drawn by the plaintiff on 

the national bank were refused because of insufficient funds. 

When the mistake was discovered, the deposit was turned over to 
the national bank and the checks, when presented a second time, were 
paid. 

In an action by the plaintiff against the national bank, to recover 
damages for refusing his checks, it was held that the acceptance of 
the deposit by the national bank constituted a ratification of the act 
of the cashier of the savings bank in accepting the deposit in the first 
place. Consequently, the national bank was held liable. 

We have been advised by counsel for the bank that the Supreme 
Cout has set this decision aside and remanded the case to the docket 

. for reargument. 










In this department are published each month all of the important decisions of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK NOT A HOLDER IN DUE COURSE 


City National Bank of Auburn, Indiana, v. Mason, Supreme Court of 
Iowa. 186 N. W. Rep. 30. 


The defendants executed a note, payable to the order of a 
motor car company, and delivered it to a representative of the 
company, in payment for stock to be issued. The representative 
of the company agreed to hold the note and not to negotiate it 
until the stock had been delivered to the defendants. In violation 
of this agreement, the company transferred the note to the plaintiff 
bank. and the stock was never issued. In an action by the bank 
against the defendants there was evidence tending to show that 
the note had been obtained from the defendants by fraud and mis- 
representation. It appeared that the indorsement on the note at 
the time it was transferred to the bank was made by the book- 
keeper, who was not an officer of the company, and that the bank, 
at first, had claimed that it held the note for collection only. It 
was held that the bank was not a holder in due course, and there- 
fore not entitled to recover. 


i 
Action at law by plaintiff as a holder in due course on a promis- 


sory note executed by defendants. Defendants pleaded fraud in the 
inception of the note. Verdict of jury finding for the defendants, and 
judgment for costs entered against plaintiff. Plaintiff appeals. 
Affirmed. 

Geo. W. Ward, of Eldora, for appellant. 

W. R. Williams, of Eldora, and J. E. Burnstedt, of Webster City, 
for appellees. 


DE GRAFF, J.—Plaintiff predicates its right to recover against 
defendants on a promissory note for $522.16 executed by them to the 
De Soto Motor Car Company, which note was thereafter and before 
maturity for value sold to plaintiff without any knowledge or notice 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. - 
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on the part of plaintiff of claimed defenses. The note bears date 
August 12, 1913, matured January 1, 1914, and was given for stock 
to be issued to the makers upon the incorporation of the payee 
company. 

Two defenses are pleaded by defendants: (1) Fraud in the in- 
ception of the note; (2) that said note was negotiated and sold in 
violation of an agreement between the original parties thereto. 

The court in an instruction on the first issue limited the jury te 
the consideration of but one of the alleged misrepresentations, to wit, 
that the “*said De Soto Motor Car Company was going to erect, or 
that it was its intention and purpose to erect a manufacturing plant 
at Auburn, Ind., with the proceeds of the capital stock of said com- 
pany; said stock to consist of 10 shares of $1,000 each.’’ This was a 
proper limitation. 

At first blush, the fraud specification submitted appears to be 
simply a false promise, and not coupled or connected with any past 
or present material fact misrepresentation. The mere failure to carry 
out a promise or expressed intention in futuro does not per se consti- 
tute fraud. If such statements are made, and made in good faith 
and believed at the time by the representor to be true, then fraud 
cannot be predicated on such statements, even though the declared 
purpose was not consummated or the intention effectuated. 


Briefly stated, a false promise to do something in the future does 
not constitute fraud. However, if the promise is made with no inten- 
tion of performance, but for the purpose of accomplishing fraud, a 
different situation arises. City Deposit Bank v. Green, 138 lowa 156, 
115 N. W. 893. 


‘‘The state of a man’s mind at a given time is as much a fact as is 
the state of his digestion. Intention is a fact.’’ Swift v. Rounds, 19 
R. I. 527, 35 Atl. 45, 33 L. R. A. 561, 61 Am. St. Rep. 791. 


Therefore, to constitute fraud, as charged in the instant case, it 
must be established by a preponderance of the evidence not only that 
the alleged misrepresentation or statement was made, but also that at 
the very time of its making the representor knew it was false, and 
that in fact there was no intention or purpose to erect a manufactur- 
ing plant as represented. The trial court so instructed. It is a fact 
question whether he made such statement falsely and with a secret 
intention to mislead and deceive the defendants. 

It is established with reasonable certainty that no manufacturing 
plant was ever erected, and the jury could reasonably have found 
from the circumstances that the proposed company was never incor- 
porated or that stock was ever issued. The representor, Field, was the 
promotor of the De Soto Motor Car Company, and was also the fac- 
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tory representative and salesman of the Zimmer Manufacturing Com- 
pany of Auburn, Ind., which was engaged in the manufacture and 
sale of automobiles. At the time the note was executed and delivered 
to him, he, and he only, was organizing the proposed company by 
selling corporate stock to be issued upon its incorporation. 

We deem it unnecessary to recite in detail the testimony offered on 
behalf of the defendants in support of the fraud pleaded. Sufficient 
to state that a jury question was presented, and that the verdict is 
not without support in this record. 

It is the further claim of the defendants that prior to the execu- 
tion of the note and as an inducement to its delivery it was orally 
agreed between them and the representative of the De Soto Motor 
Car Company that the said company would not negotiate or dispose 
of said note until the company was organized and defendants had 
received their share of stocks, which in fact was never issued. The 
note was subsequently negotiated to the plaintiff bank by said com- 
pany through Field, and at the time of the transfer was indorsed, 
‘*De Soto Motor Car Company, per L. A. Miller.’’ Both defendants 
testified that the note was not to be negotiated or sold until the stock 
was issued, and that ‘‘he (Field) would take care of the notes and 
keep them in his possession until he issued us stock in the company.’’ 

The title of a person who negotiates a negotiable instrument in 
breach of faith is defective. Section 3060a55, Supp. Code 1913. When 
it appears that an instrument is negotiated in breach of faith or 
under such circumstances as amount to fraud, then the presumption 
of bona fides no longer exists, and the burden is upon the holder to 
prove that he is in fact a holder in due course. In re Philpott, 169 
Iowa 555, 151 N. W. 825, Ann. Cas. 1917B, 839. 

As to all parties other than a holder in due course the delivery 
of the note may be shown to have been conditional. Section 3060a16, 
Id. Although the instrument is a complete contract in itself, parol 
evidence is admissible, to prove that it was not to become enforceable 
until the performance of a condition precedent by the obligee. If the 
agreement or condition is violated and the note negotiated, it is in- 
cumbent upon the indorsee to prove that he is a bona fide holder. 
MeNight v. Parsons, 136 Iowa 390, 113 N. W. 858, 22 L. R. A. (N. 8.) 
718, 125 Am. St. Rep. 265, 15 Ann. Cas. 665. 

In other words, the burden is upon the holder to prove that at 
the time the note was negotiated to him not only that he had no 
notice of any infirmity in the instrument, but also that he had no 
notice of any defect in the title of the person negotiating it. Section 
3060a52. Id. The trial court submitted this issue under correct 
instructions. 
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The jury having resolved the evidence in favor of the defendants 
on one or both of the propositions submitted, it must now be deter- 
mined whether the plaintiff is a holder in due course and whether 
this question should have been submitted to the jury or determined 
by the court as a matter of law. Ordinarily the bona fides in the 
purchase of a negotiable instrument is a question of fact. When 
the evidence offered in support of the holder in due course is uncon- 
tradicted, the witnesses stand unimpeached, and no reasonable infer- 
ences may be drawn by the jury from the facts and circumstances 
surrounding the negotiation and purchase of the instrument tending 
to prove mala fides, a court is justified in refusing to submit such 
question to the jury. Johnson v. Bank, 134 Iowa 731, 112 N. W. 165. 

The rights of the plaintiff bank are to be determined by the 
simple test of honesty and good faith, and not by a speculative issue 
as to its diligence or negligence. While carelessness or negligence is 
not the equivalent of notice, and as a matter of law not sufficient to 
defeat the title of a purchaser of a promissory note for value, it 
may be such that it tends to impeach the bona fides, and make a jury 
question. Robertson v. Stock Co., 164 Iowa 230, 145 N. W. 535; Bank 
vy. Carter, 144 Iowa 715, 123 N. W. 237. 

Furthermore, the purchaser of commercial paper is under no 
duty to investigate the consideration which moved the execution and 
delivery of such paper, and his failure to make inquiry is not to be 
charged against him as an act of bad faith. If it may be inferred. 
however, that he purposely or knowingly avoids such inquiry, or such 
facts are disclosed that would reasonable demand inquiry, his failure 
in this respect is proper subject-matter for the jury. 

The negotiation and sale of the instant note was made through Mr. 
Field. The indorsement was made by the bookkeeper of the com- 
pany, who was not an officer of the payee. The indorsement was 
made upon the verbal authority of Mr. Field, but the bookkeeper 
took the note directly to the bank and delivered it to the cashier of 
the bank. See City National Bank of Auburn, Indiana, v. Mason et 
al., 181 Iowa 824, 165 N. W. 103. 

It is also shown that the bank first claimed that it held the note 
for collection only, and sent notice to the makers to this effect. It is a 
reasonable inference that upon failure to secure payment this suit was 
instituted by the bank claiming to be an innocent purchaser for 
value before maturity. These matters took the question of the bona 
fides to the jury. 

Upon the whole record we find no prejudicial error, and the judg- 
ment entered is therefore affirmed. 
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WHETHER BANK A HOLDER IN DUE COURSE 
QUESTION FOR JURY 


Bank of Commerce and Savings v. Randell, Supreme Court of Nebras- 
ka. 186 N. W. Rep. 70. 


The defendant signed as maker, a note for $10,000 and deliv- 
ered it to the representatives of an iron mining company in pay- 
ment for stock in the company. The note was sold to the plaintiff 
bank and the stock deposited as collateral. In an action by the 
bank on the note, it appeared that the note had been obtained from 
the defendant by fraud. There was evidence tending to show 
that the president of the plaintiff bank knew that the note had 
been given in payment for the stock, that little ore was being 
mined and sold by the company, and that the note had been ob- 
tained by fraud. It was held that the question whether, under the 
cireumstances, the bank was a holder in due course, and as such 
entitled to enforce the note, was a question to be decided by the 
jury. A judgment in favor of the bank, directed by the trial 
court, was accordingly reversed. The case was remanded with 
instructions that this question be submitted to a jury. 


Action by the Bank of Commerce & Savings against Charles C. 
Randell. Judgment for the plaintiff, and the defendant appeals. Re- 
versed and remanded. 

Crofoot, Fraser, Connolly & Stryker, of Omaha, for appellant. 

Montgomery, Hall & Young, of Omaha, for appellee. 


BUTTON, District Judge—In November, 1918, W. A. MeClaran 
and C. A. Lanagan sold the note of one Randell for $10,000 to the 
Bank of Commerce & Savings, of Duluth, Minnesota. The original 
note obtained from Randell by McClaran and Lanagan was in pay- 
ment of certain shares of stock in the Onahman Iron Company. Ran- 
dell claimed this note was obtained by fraud and without considera- 
tion, and also claimed the bank had notice of these facts at the time 
it purchased the note. The sale was made to one Locher, acting 
president of the bank, and Locher claimed he had no knowledge of 
any infirmity in the note at the time of purchase. Locher furnished 
McClaran and Lanagan a blank note of the bank, and the note was 
made direct to the bank as payee, and, at the request of Locher, the 
shares of stock in the Onahman Iron Company were deposited with 
the bank as collateral. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. 
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The bank claimed to be a holder of the note in due course, and 
that the defense of fraud was not available to the defendant as 
against it. We are confronted with three questions: Can the payee 
named in a negotiable promissory note, under the Negotiable Instru- 
ments Law, ever be a holder in due course? If so, was the original 
note, obtained by McClaran and Lanagan from Randell, fraudulent, 
and without consideration? And, if so, did the bank have notice of 
said facts? ... 

A payee who receives a negotiable promissory note, in good 
faith, for value, before maturity, and without notice of any infirmity, 
from a holder, not the maker, to whom it was negotiated as a com- 
pleted instrument, is a holder in due course within the purview of 
the Negotiable Instruments Law, so as to preclude the defense of 
fraud and failure of consideration between the maker and the holder 
to whom the instrument was delivered. 

The settled law is that, where the defense interposed is fraud in 
the inception of the note, and there is evidence to support such de- 
fense, the burden is upon the plaintiff to prove that he is a bona fide 
holder for value. There is no question but that appellee was 
entitled, in the case at bar, to have gone to the jury on this propo- 
sition. Therefore, the only question remaining is: Did appellant 
furnish evidence sufficient on the question of fraud and failure of 
consideration, and appellee’s knowledge thereof, to have entitled him 
to have gone to the jury? 

As to the question of fraud it is necessary to examine the proof. 
Randell was told by MecClaran, Lanagan, and Lyons that there was 
an abundance of ore, that there were many tons being mined daily, 
that a great deal of ore had been marketed and the money for it 
would be paid at once, and that dividends would be paid almost from 
the start at 10 per cent. a quarter and would soon pay the note. 
Randell was further told that many carloads of ore were being 
mined daily and that 60 men were at work in the mines, that there 
was a good demand for the ore, and that ore sales were contracted 
for five years ahead, so that their profits were assured, even if the 
war closed; that there were millions of tons of ore untouched, that 
they knew, as drillings had been made, that they had the best of 
machinery, and they were selling $500,000 of stock to obtain money 
to operate the mine and to develop new ones. 

These statements, in the main, were false. There never was a 40 
per cent. dividend, and, in fact, no dividends of any importance, cer- 
tainly insufficient to pay any part of the note. The mine closed down 
in the fall of 1919, and this is when Randell discovered the truth 
for the first time. Randell had no experience in the mining business, 
and, of course, trusted to these men, McClaran, Lanagan and Lyons. 
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Randell testified that these men sort of hypnotized him. One cannot 
read this record without concluding that Randell’s mind was con- 
trolled by these men, and that they dictated the contract on both 
sides and there never was a meeting of the minds, the first requisite 
of every valid contract. 
Section 5373 of the Negotiable Instruments Law provides: 
. 


‘‘The title of a person who negotiates an instrument is defective 
within the meaning of this chapter when he obtained the instrument, 
or any signature thereto, by fraud, duress or foree and fear, or 
other unlawful means, or for an illegal consideration, or when he 
negotiates it in breach of faith, or under such circumstances as 
amount to a fraud.”’ 


It would seem, therefore, from what has been said, that it was 
a question of fact for the jury to determine whether or not McClaran 
and Lanagan obtained the first note from Randell by fraud, within 
the meaning of Section 5373, above quoted. The jury might well 
have found that the representations were made as statements of 
facts, that they were untrue, and known at the time to be untrue, or 
else made recklessly upon insufficient information; that they were 
made with intent to defraud and for the purpose of inducing Ran- 
dell to act upon them; and that he did so act and was thereby dam- 
aged. If the jury so found, surely there was sufficient evidence to 
have sustained the verdict. And this was the test, although the 
court might have thought the finding should have been otherwise. To 
say the least, it seems to us there was sufficient evidence to have 
gone to the jury on the question of fraud. 


Section 5374. ‘‘To constitute notice of an infirmity in the instru- 
ment, or defect in the title of the person negotiating the same, the 
person to whom it is negotiated must have had actual knowledge of 
the infirmity or defect, or knowledge of such facts that his action in 
taking the instrument amounted to bad faith.’’ 


McClaran stated in his testimony that he thought he told Locher 
what the note was given for; that is, what Randell received for the 
note. Lanagan, in his testimony, seemed to think Locher was told 
all about the deal, but insisted on giving his conclusions. Locher him- 
self would not say unequivocally he was not told what the note was 
given for. Locher held a contract for the sale of Onahman Iron 
Company ore and must have known little ore was being mined and 
sold. Locher testified he knew at the time he delivered the blank 
note to McClaran and Lanagan that they already held Randell’s 
note. He knew, therefore, he was to get a renewal note. He testi- 
fied he did not know the note was at the First National Bank at the 
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time he gave the blank to McClaran and Lanagan, so that the re- 
newal note might run to the bank as payee. He requested MecClaran 
and Lanagan to have Randell put up the shares of stock he held as 
collateral. He knew a note was at the First National Bank McClaran 
and Lanagan had to meet, presumably because Randell had failed to 
pay it. Under these cirewmstances the jury might well have con- 
cluded that Locher knew the original Randell note was given for these 
shares of stock in the Onahman Iron Company, and that the note 
was obtained by fraud and without consideration. Indeed, the jury 
might well have concluded that Locher made McClaran and Lanagan 
the agents of the bank to obtain this renewal note and the shares 
of stock as collateral for the bank. If the jury so found, then the 
bank could not have been a holder in due course. These were con- 
clusions the jury might have drawn from the evidence, and, if they 
had, a verdict based thereon would have been sustained by the evi- 
dence. If different minds could have drawn different conclusions from 
the evidence, then the case should have gone to the jury. 

Under the evidence, facts, and cireumstanees in this case, it 
should have been submitted to the jury under proper instructions, 
and the judgment of the lower court is wrong, and the case is re- 
versed and remanded. 


PAYMENT OF CERTIFIED CHECK AFTER IT IS 
CONDITIONALLY INDORSED 


Keeler Bros. v. School Dist. No. 25 of Gilliam County, Oregon. 276 
Fed. Rep. 755. 

The plaintiff firm drew a check for $5,000, payable to its 
own order, on the defendant bank. The plaintiff had the check 
certified and then indorsed it ‘‘Pay to Gilliam County School 
District, No. 25, in accordance with our bid for legal bonds, 
when approved by attorney and attached hereto.’’ The check, so 
indorsed, was delivered to the school district, by which it was 
collected in due course. The plaintiff, claiming that the bank, in 
view of the conditional indorsement, should not have paid the 
check, brought suit against the bank. It was held that the bank 
was not liable. It was protected by the Negotiable Instruments 
Law (§ 7831, Olson’s Oregon Laws), which provides that where an 
indorsement is conditional, a party required to pay may disregard 
the condition, ete. 


At Law. Action by Keeler Bros. against School District No. 25 of 
Gilliam County, Or., and others. On demurrer to the complaint. De- 
murrer sustained. 
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McCamant & Thompson, of Portland, Or., for plaintiffs. 
Platt, Platt, Montgomery & Fales, of Portland, Or., for defendant 
United States Nat. Bank. 


Jay Bowerman and John W. Kaste, both of Portland, Or., for re- 
maining defendants. 


WOLVERTON, District Judge—Keeler Bros., on September 30, 
1919, drew its check for $5,000, payable to itself, on the United States 
National Bank, procured its certification by the bank, and indorsed it 
as follows: 


**Pay to Gilliam County, 8S. D., No. 25, in accordance with our 
bid for legal bonds, when approved by attorney and attached hereto.’’ 
‘*Keeler Brothers.’’ 
The check so drawn, certified, and indorsed, was delivered to 
school district No. 25. Later it was indorsed by the school district, 
and in course of negotiation through two other banks was presented to 
the United States National for payment, and paid by it to the holder. 
Keeler Bros. now seek to recover against the bank the amount of the 
check, although the bank has previously paid it to the holder. Its 
right so to recover is challenged by the bank. 
I take it that the check was indorsed by Keeler Bros. after Keeler 


Bros. had obtained its certification by the bank. Such would be the 
natural course that would be pursued in the transaction, and the com- 
plaint nowhere declares to the contrary. The question involved de- 
pends upon the proper construction of Section 7831 of Olson’s Oregon 
Laws, which reads: 


‘*Where an indorsement is conditional, a party required to pay the 
instrument may disregard the condition, and make payment to the 
indorsee or his transferee, whether the condition has been fulfilled or 
not; but any person to whom an instrument so indorsed is negotiated 
will hold the same, or the proceeds thereof, subject to the rights of the 
person indorsing conditionally.’’ 


There can be no mistaking the plain letter of the statute. The 
party required to pay may disregard the condition, and make payment 
to the indorsee. The statute authorizes him to do this. Having been 
authorized by the sta‘ete so to act, does the law merchant, notwith- 
standing, subject him to a second payment of the obligation at the 
behest of the drawer? 

Counsel for plaintiff cite authorities under the old law to the effect 
that— 


‘‘The acceptor is bound to take notice of the condition annexed to 
an indorsement. for when a person accepts a bill after a conditional 
indorsement, and pays it to an indorsee of this conditional indorsee 
while the condition of the first indorsement is unfulfilled, he is liable 
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in second payment to the first indorser, being bound to look at the 
conditional indorsement as a limitation ex facie of the bill, in the 
title of the party claiming payment.’’ Daniel on Negotiable Instru- 
ments (3rd Ed.), § 697, p. 622. 


Such is the doctrine of the case of Robertson v. Kensington et al., 
4 Taunt. 30, 128 Eng. Reports (Reprint) 238. This is apparent from 
the argument of counsel for plaintiff, which was, in effect, that de- 
fendants, by subsequently accepting the bill, that is, after the indorse- 
ment had been made, had become parties to the conditional transfer, 
and, as the condition had never been performed, the transfer had 
been defeated, and they became liable. 

Such is not the present case. The indorsement here was made, 
as we must infer from a fair construction of the complaint, after the 
certification, and the bank in no way became a party to the indorse- 
ment. There seems to be a dearth of authority on the particular ques- 
tion here presented, perhaps because the statute is so plain that there 
has been no occasion for its judicial interpretation. 

It is suggested by counsel for the bank that the word ‘‘may’’ is 
‘susceptible of being construed as ‘‘shall,’* or ‘‘must’’; but that ques- 
tion does not arise here, for it is sufficient that the law permits the 
bank to make such payment. That is reason enough to protect the 
bank against a second payment to the drawer of the check. 

Demurrer sustained. 


CLAUSE WAIVING STATUTE OF LIMITATIONS 
VOID 


First National Bank of La Junta v. Mock, Supreme Court of Colo- 
rado. 203 Pac. Rep. 273. 


A clause in a promissory note which indefinitely waives the 
benefit of the Statute of Limitations is void. 


Suit by William H. Mock against the First National Bank of La 
Junta, Colo. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

John H. Voorhees, of Pueblo, for plaintiff in error. 

M. G. Saunders and E. F. Chambers, both of Pueblo, for defendant 
in error. 


NOTE. Wor similar decisions see Banking Law Journal Digest (Second 
Edition) § 1016. 
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ALLEN, J.—This is a suit in equity to set aside a judgment in so 
far as it affects the plaintiff. The judgment now sought to be vacated 
was against the plaintiff, William H. Mock, and other persons. I+ 
was rendered in an action wherein the defendant in this action, the 
First National Bank of La Junta, Colo., was plaintiff, and William H. 
Mock, the plaintiff in the instant case, Walter H. Mock and others 
were defendants. The original action was one to recover upon two 
promissory notes, signed by the defendants as joint makers. In that 
action the defendant William H. Mock, who is plaintiff in this suit, 
was not served with summons, but, without his knowledge, an answer 
was filed for him by an attorney at law assuming to act under a 
warrant of attorney which is incorporated in the promissory notes in 
question. 

The complaint in the instant case alleges, among other things, that 
at the time the original action was brought the notes, as to this plain- 
tiff, were barred by the statute of limitations. The trial court, in the 
instant ease, found or held to the same effect, and vacated the judg- 
ment in the original action as to plaintiff with an order permitting 
him to file answer and plead ‘‘such defenses as he may have.’’ 

The principal question presented is: Could the plaintiff have 
pleaded and successfully relied upon the statute of limitations in the 
original action? The record shows that that action was brought more 
than six years after the maturity of the notes. The defendant bank 
contends that the plaintiff, William H. Mock, could not invoke the 
statute because the notes contained the following language: 


‘*We, the makers, . . . hereby waive . . . all benefits of 
the statutes of limitations. . 


There is considerable conflict of opinion as to the validity of a 
provision in a contract waiving the benefit of the statute of limita- 
tions. Note, Annotated Cases 1916A, 686. The waiver is generally 
held valid if it is for a reasonable time only. In the instant case, 
however, it purports to be for an indefinite length of time and to 
remove the statute from operation permanently. In Bowers on 
Waiver, § 218, it is said: 


‘‘The effect of a waiver of the statutes of limitations can in no 
sense be extended to a permanent removal of its operation. The 
logical result is that such waiver creates a new period, starting the 
statute afresh and extending the same length of time as originally 
applying, unless the agreement is for a waiver for a limited time, in 
which event suit must be brought within a reasonable time or the bar 
may again be invoked.’’ 


In Moore v. Taylor, 2 Tenn. Ch. App. 556, the court said that— 
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_ **& contract to permanently waive the operation of the statute of 
limitations would be contrary to public policy and void.’’ 


In Mutual Life Ins. Co. v. United States Hotel Co., 82 Mise. Rep. 
632, 144 N. Y. Supp. 476, is found the following language: 


‘‘An agreement made at the inception of a liability to the effect 
that the statute of limitations will never be interposed as a defense 
would be flying in the face of the statute. A consideration of public 
policy is embodied in the statute of limitations, and, while its pro- 
visions may be waived at a trial by not pleading the statute, its pro- 
visions cannot be waived in advance for unlimited time.’’ 


To the same effect is Wright v. Gardner, 98 Ky. 454, 33 S. W. 
622, 35 S. W. 1116. If the statute could be waived so as to remove 
it permanently from operation, then, as said in Hoffman v. Fisher, 
2 Wkly. Notes Cas. (Pa.) 17, the waiver would result in ‘‘a perpetual 
burden upon a defendant and his estate.’’ In Kellogg v. Dickinson, 
147 Mass. 432, 18 N. E. 223, 1 L. R. A. 346, there was an indorsement 
on a note to the effect that the indorser would ‘‘not take any advan- 
tage of the statute of limitations.’’ Of this the court said: 


*‘If construed to cover an indefinitely long time in the future, it 
would be extraordinary, and contrary to the policy of the law.”’ 


This court has held that the statute may be waived by not plead- 
ing it. Mountain Waterworks Co. v. Holme, 49 Colo. 412, 113 Pace. 
501. But, as said in Crane v. French, 38 Miss. 503: 


‘‘There appears to be a plain distinction between declining to take 
advantage of a privilege which the law allows to a party, and binding 
himself by contract that he will not avail himself of a right which the 
law has allowed to him on grounds of publie policy. . . . It would 
scarcely be contended that a stipulation inserted in such a note, that 
he would never set up such defense, would debar him of the defense, 
if he thought fit to make it.’’ 


The same view is expressed in Bridges v. Stephens, 132 Mo. 524, 
34 S. W. 555. 

Since the waiver in the instant case is one for an indefinite time, 
and permanently removes the statute of limitations from operation, 
under the authorities above cited it should be, and it accordingly is, 
held to be void. The stipulation in the note will not preclude the 
plaintiff, William H. Mock, from interposing the statute of limitations 
as a defense to the original action. 
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INDORSEMENT OF TRADE ACCEPTANCES 


Metropolitan Discount Company v. Wasson, Springfield, Missouri, 
Court of Appeals. 235 S. W. Rep. 465. 


The defendant purchased goods from a novelty company and 
executed three trade acceptances, in payment for the stock pur- 
chased, payable three months after date. The novelty company 
sold them to the plaintiff discount company at a discount of 10 
per cent., indorsing them with a rubber stamp, but not adding the 
name of any officer of the novelty company. This omission was 
discovered after the discount company began suit and the signa- 
ture of the officer who sold the acceptances was then added. It 
was held that this did not constitute fraud and did not interfere 
with the discount company’s right to recover on the acceptances. 


Action by the Metropolitan Discount Company against W. B. Was- 
son and another. Judgment for defendants, and plaintiff appeals. 
Reversed and remanded. 

Moore, Barrett & Moore, of Ozark, for appellant. 

G. Purd Hays, of Ozark, for respondents. 


COX, P. J.—Action upon three trade acceptances. Verdict for 
defendants, and plaintiff has appealed. 

The defendants were partners in the drug business at Nixa, Mo., 
under the firm name of W. B. Wasson & Son. On June 4, 1920, de- 
fendants purchased from the National Novelty & Import Company, a 
corporation, a bill of goods consisting of notions, jewelry, silverware, 
hand bags, rings, watches, ete., amounting to $238.80, and executed 
three trade acceptances of $79.60 each to the seller due in three 
months from date. The goods were shipped to defendants, but they 
refused to receive them. About June 28, 1920, these trade accept- 
ances, which were in form negotiable, were sold by the National Nov- 
elty & Import Company to the plaintiff at a discount of 10 per cent. 
The petition is in the usual form in three counts. The answer is a 
general denial and an attempt to plead fraud and a plea of alteration 
of the instruments without the consent of the defendants. 

We shall first notice the attempted plea of fraud, which is as 
follows: 


‘‘Further answering, defendants say that the three trade accept- 
ances were obtained from the defendants fraudulently and without 
consideration under and by virtue of a certain contract between the - 
National Novelty & Import Company and the defendants, and that 
said contract was obtained fraudulently and without consideration, 
and that said contract was void.”’ 
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This attempted plea of fraud alleges no fact constituting fraud 
and is wholly insufficient to raise an issue of fraud. However, it 
was not attacked at the trial, and one of the defendants testified as to 
what he knew about the matter and after an examination of his testi- 
mony, we fail to find any evidence on which to base a charge of fraud. 
This paragraph of the answer can do no more than raise an issue of 
want of consideration. 

The evidence shows that the name of the payee in the acceptances 
was indorsed on the back of each with a rubber stamp, and no signa- 
ture of any officer of the payee attached until after this suit was filed. 
This omission seems -to have been discovered when depositions were 
being taken in St. Louis and the signature of Louis Scoville, secretary- 
treasurer of the indorser, who was the officer of the corporation who 
had sold the acceptances to plaintiff, was placed on the indorsement. 
Defendants’ counsel now contends that that action constituted fraud. 
We are noi impressed with this argument. We think the transfer of 
the title to the acceptances was clearly shown, and there was no evi- 
dence in that connection on which a charge of fraud could be sus- 
tained. Reliance seems to be placed by counsel for defendants upon 
the case of Trust Co. v. Range Co., 196 Mo. App. 206, 190 S. W. 
1045. We have carefully examined that case, and are of the opinion 
that it is against the contention of the defendant here. 

Defendants claimed that they had an agreement of some kind with 
the agent from whom they bought the goods that was not written in 
the order for the goods, and that this agreement was violated. The 
terms of this agreement do not clearly appear in this record, but the 
order for the goods was in writing signed by one of the defendants for 
the partnership, and contained the following provision: 


‘‘We agree that no statement made by ourselves or the salesman 
will be part of this agreement unless indorsed in writing on the 
original order.’’ 


There is no pretense that the defendant who signed the order was 
induced by any trick or device to sign it without knowing its con- 
tents, and, in the absence of such a showing, the written contract 
becomes the only competent evidence of the contract between the 
parties and its terms cannot be varied nor can additions be made to 
it by parol. 

One of defendants was permitted to testify to the contents of a 
letter he had written to plaintiff, and also one he had written to the 
indorser without having given notice to plaintiff to produce these 
letters and without any proof of their loss or destruction. This 
should be avoided on a new trial. 
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Having held that there was no evidence of fraud, it follows that 
defendants’ instruction No. 4, which submitted that issue to the jury, 
was erroneous. Neither do we find any evidence of want of consid- 
eration. We do not understand that a refusal of the purchaser to 
accept goods that are shipped to him constitutes a want of considera- 
tion for the contract by which he ordered the goods, and that seems 
to be the only evidence in this record on which a charge of want of 
consideration could rest. 

Judgment reversed, and cause remanded. 


CASHIER NOT LIABLE TO BANK ON INDORSE- 
MENT OF NOTE 


Cripple Creek State Bank v. Rollestone, Supreme Court of Colorado. 
202 Pac. Rep. 115. 


The bank examiner told the defendant, who was cashier of the 
plaintiff bank, that a certain note for $5,942.18, would have to be 
taken from the bank’s list of assets. To do this would impair the 


bank’s capital and would result in an assessment of the stock-- 
holders or the appointment of a receiver. Upon the cashier’s in-- 
dorsing the note the examiner agreed to allow it to remain as am» 
asset. In an action by the bank against the cashier, it was held 
that he was not an accommodation indorser, because his indorse-- 
ment was placed on the note after its delivery to the bank. His- 
liability, if any, was that of guarantor. He was, however, not. 
liable to the bank, because his contract was made for the benefit: 
of the bank’s creditors and not for the benefit of the bank. If a: 
receiver had been appointed, he would have been able to enforce: 
the note. 


Error to District Court, City and County of Denver; H. J. Her 
sey, Judge. 

Action by the Cripple Creek State Bank against A. A. Rollestone. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Dines, Dines & Holme and Robert E. More, all of Denver, for 
plaintiff in error. ' 

James Owen, C. S. Thomas and George K. Thomas, all of Denver, 
for defendant in error. 


TELLER, J.—Defendant in error, hereinafter called defendant, 
had judgment in an action against him by plaintiff in error, as an 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400. 
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indorser on a promissory note. The ease is here on error to such judg- 
:ment. 

The cause was tried on a stipulation of facts which discloses that 
iin May, 1911, the bank was the holder of two promissory notes given 
‘to it some time previously which the bank examiner determined were 
not good banking risks. He therefore stated to the defendant, who 
was the cashier of the bank, that said notes must be taken from the 
list of the bank’s assets. The effect of such action would have been to 
impair the bank’s capital. It would then be the duty of the banking 
\ commissioner to require the stockholders to make good the impairment 
within 60 days; if not so made good, the commissioner might take 
possession of the bank, and, if deemed necessary, apply for a receiver. 

If only one of said notes were stricken off, the capital of the bank 
would be unimpaired. Defendant then requested the examiner to 
strike only one of the notes and promised that if such action were 
taken he would indorse the other note, which was in the sum of 
$5,942.18. The bank examiner accepted the proposition, and accord- 
ingly the defendant wrote his name across the back of said note, and 
j it was accepted and approved as a bankable risk and permitted to re- 
main upon the list of the assets of the bank. The defendant having 
indorsed the note after delivery became a guarantor, and was sued as 
such. His defense was and is that as between him and the bank there 
was no consideration. That a contract of guaranty requires adequate 
consideration is settled law. It is not presumed, but must be estab- 
lished by evidence, as in case of any other contract. The nature and 
: . character of an indorsement thus made, and the intent of the par- 
¥ ties to the transaction, may be shown. 8 C. J. p. 80. The intent in 

this case must be determined from the stipulation of facts from which 
it appears that the defendant held but one share of stock, taken to 
}) ‘qualify him to serve as a director. 

: It is further stated in the stipulation, after setting out the con- 
i tract between the defendant and the commissioner, that thereafter 
Hey **the other officials and directors of the bank were fully advised there- 
: 
: 

















































































































of (of the contract) and approved said transaction.’’ The plaintiff 
in error contends that a consideration is found in the fact that the 
action of the commissioner, in leaving the note on the bank’s list of 
assets, possibiy saved the defendant from an assessment upon his 
stock. 
No fact is stated from which it is reasonable to conclude that the 
; defendant was acting for his own protection from a possible assess- 
ment. His purpose to prevent action adverse to the bank conclusively 
appears, and that the officers of the bank so understood it is plain 
from the statement that they approved his action. Having thus ree- 
ognized defendant’s purpose in the transaction, and accepted the ben- 
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efits accruing from it, the bank cannot now be permitted to repu- 
diate his action, as the action of and for the bank, and hold him liable 
as on a contract made with intent to secure to himeslf a personal ben- 
efit. The intent to become liable to the payee, where indorsement is 
made after delivery of the note, must be shown by a preponderance 
of the evidence. Kohn v. Consolidated Butter & Egg Co., 30 Mise. 
Rep. 725, 63 N. Y. Supp. 265. Here there is no such intent shown, 
and such a consideration can be found only by assuming that defend- 
ant might have been afraid of an assessment. 

In Tenney v. Prince, 4 Pick. (Mass.) 385, 16 Am. Dec. 347, suit 
was brought on a note against an indorser who had placed his name 
upon the back of the note some months after its delivery. The court 
said : 


‘‘There is no evidence of the intent and purpose of this act of the 
defendant, nor of any consideration which moved him to it. . .. 
It is impossible to infer an original promise to pay this note, coeval 
with its date, from a signature put upon it nine months after.’’ 


Although the complaint charges defendant upon a contract of 
guaranty, in the brief of plaintiff in error it is said that the action is 
upon a contract made between defendant and the commissioner for the 
benefit of the bank. Unquestionably one not a party to a contract, 


made by others for his benefit, may maintain an action on it; but this 
is not such an action. It is, in terms, upon the guaranty implied or 
resulting from the indorsement. 

The contract between the defendant and the commissioner bound 
the former to indorse the note, in consideration of which the latter 
agreed to allow the note to remain as an asset of the bank. The con- 
sideration for this agreement was the mutual promises of the parties. 
The terms of the contract were complied with when the note was in- 
dorsed, and allowed to remain on the list of the bank’s assets. There 
is therefore no cause of action in the contract either by the beneficiary 
or the parties to it. Possibly the theory of plaintiff in error is that 
this contract included also the obligation to the payee which results 
from an indorsement; that is, that it bound defendant to the bank, as 
a guarantor of the note. 

A consideration of the facts, however, will show that such cannot 
be the case. 

Each of the parties had a purpose to serve by the agreement. The 
defendant sought to protect the bank from an interference with its 
corporate management, and possible suspension. The commissioner 
wished to improve the condition of the bank for the greater security 
of its depositors, or other creditors, whom he represented, by virtue of 
his office. 
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The defendant’s purpose was served by the commissioner’s com- 
pliance with the terms of the agreement. The condition against which 
the commissioner sought protection for the public never arose; but, 
inasmuch as the probability of the bank’s insolvency was decreased by 
its being permitted to continue in business, it may properly be said 
that the commissioner received all that he contemplated when enter- 
ing into the agreement. 

He could have no interest in increasing the bank’s assets beyond 
the amount necessary to its solvency; hence he could not have intend- 
ed to bind defendant to pay the note for the sole benefit of the stock- 
holders of a solvent bank. Had he so intended and contracted, he 
would have been acting beyond the scope of his authority. 

At all events, the persons in whose interest he contracted are not 
interested in this action. 

Of course, had the bank become insolvent, and this note as an 
asset had passed into the hands of a receiver, he would, as a repre- 
sentative of the creditors, have a right of action against the defendant. 

The third persons, for whose benefit the contract in question was 
made, were the creditors of the bank, and as to them a receiver would 
sustain, in a general sense, the same relation as that sustained toward 
them by the commissioner. The latter refrained from the threatened 
action in consideration of receiving what he regarded as an increased 
security to the creditors of the bank. Under these circumstances, it 
is, of course, plain that the bank, being solvent, cannot succeed to the 
rights which the contract impliedly gave to the commissioner, or to 
one acting in the same interest. 

A third party is entitled to recover a benefit secured to him by a 
contract only on condition that the consideration, upon which the 
right is claimed, was furnished by the contracting party with the in- 
tent that it secure such benefit, an incidental benefit is not sufficient. 
13 C. J. § 817. 

Here no benefit to the bank, as a solvent concern, was intended; 
the benefit to it was conditional and to accrue only in case of insol- 
vency. 

The eases cited by counsel for’ plaintiff in error involving suits by 
receivers can, for reasons above suggested, have no application here. 

Counsel discuss this question as coming under the rules applicable 
to accommodation paper. This is not a ease of an accommodation 
indorsement, but is what is known as an irregular indorsement, not 
being made before negotiation of the note to secure credit for either 
the maker or the payee of it. When an accommodation note has been 
negotiated, the consideration accruing to the accommodated party is 
imputed to the accommodating party. If this be regarded as bearing 
some relation to accommodation paper, it should be noted that the 
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payee here is the accommodated party. As such he has no right of 
action against the accommodating party. 8 C. J. 259. 

The record is barren of evidence tending to show an intent in the 
minds of the parties to contract for the benefit of the bank, as dis- 
tinguished from its creditors. 

To hold defendant liable on this state of facts is to penalize the 
agent for an act in behalf of his principal which is highly beneficial 
to it. Defendant received nothing from the plaintiff, and the plaintiff 
lost nothing in the transaction which can serve as a consideration for 
the alleged obligation. 

The judgment of the trial court was right and is affirmed. 

Former opinion withdrawn. 

DENISON and WHITFORD, JJ., dissent. 

SCOTT, C. J., not participating. 


SELLING INFORMATION AS TO UNCLAIMED 
DEPOSIT 


Gierth v. Fidelity Trust Company, Court of Errors and Appeals of 


New Jersey. 115 Atl. Rep. 373. 


In 1912, the plaintiff deposited $22,505 in a trust company. A 
subsequent illness caused him to lose all recollection of the deposit. 
An officer or head of department, employed by the trust company 
and having charge of depositor’s accounts, told the plaintiff that 
he knew where the latter had over $25,000 on deposit and offered 
to reveal that knowledge if the plaintiff would agree to pay him 
‘$10,199.53. A bargain was made on this basis, and the plaintiff 
thereupon drew three checks on the trust company for the sum 
agreed. The officer collected the checks and deposited $8,000 with 
a broker in the name of a relative. The officer had knowledge of 
the plaintiff’s abnormal mental condition and concealed from him 
his connection with the trust company. The plaintiff brought 
action, naming the trust company, the officer, the broker, and the 
relative as defendants, and asked for a decree directing each of the 
defendants to restore the amounts respectively withheld by them. 
It was held that the plaintiff was entitled to the relief asked for. 


Appeal from Court of Chancery. 

Suit by William Gierth against the Fidelity Trust Company and 
others. From a refusal to dismiss complainant’s bill, defendants ap- 
peal. Order affirmed. 

Lum, Tamblyn & Colyer, of Newark, for appellants. 
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William A. Brooks and Pomerehne & Laible, all of Newark, for 
respondent. 


BERGEN, J.—This is an appeal from an order made by the Chan- 
cellor refusing to dismiss the complainant’s bill of complaint, and the 
only matters argued are that the bill does not disclose sufficient facts 
to sustain it, and that it is multifarious. The bill avers that com- 
plainant had deposited to his credit with a trust company, in 1912, 
$22,505, which remained in that condition until 1916, when com- 
plainant was stricken with an illness which caused a total loss of 
memory of this deposit; that in 1920 Ralph M. Kutz represented to 
the complainant that he had knowledge that the latter had over 
$25,000 on deposit in a certain financial institution and offered to 
reveal that knowledge if he would agree to pay him $10,199.53, and 
that such a bargain was made, whereupon Kutz induced the com- 
plainant to draw three checks on the Fidelity Trust Company of 
Newark, N. J., against this deposit for the sum agreed on, and pass 
them over to Kutz, who collected the money and deposited $8,000 of 
it to the order of Edith K. Ryan, a relative of his, with a banking or 
brokerage company doing business as C. I. Hudson & Co.; that Kutz 
concealed from the complainant the fact that he was in the service of 
the Fidelity Trust Company as chief accountant in charge of the ac- 
counts of depositors; and that when complainant discovered this within 
three days after making the contract with Kutz, he went to the Fidelity 
Trust Company and informed it of what had happened, and thereafter 
the trust company refused to honor any further checks drawn by 
complainant, who then filed his bill of complaint making the trust 
company, C. I. Hudson & Co., Kutz, and Edith K. Ryan parties, 
praying that an account be taken of the amount due from each of 
the defendants to him and that it be decreed that the moneys which 
complainant alleges were illegally taken and withheld from him be 
restored. A motion was made on behalf of Kutz and Edith K. Ryan 
to dismiss the bill of complaint, which was denied, from which action 
of the court Kutz and Edith K. Ryan have appealed. In dealing with 
this motion we must treat it as a demurrer, and if the facts averred 
state an equitable case for relief against appellants, the order of the 
Chancellor should be affirmed. 

The inferences to be drawn from the facts charged are that when 
the complainant made this agreement and paid the money, his mind 
was in an abnormal condition, which is to be inferred from the fact 
that he had absolutely, because of his illness, lost all memory of so 
large a deposit in a financial institution located in the city where he 
lived, without any reason other than his illness; that Kutz was either 
an officer or the head of a department in the Fidelity Trust Company 
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which gave him knowledge of the deposit, and also that he knew of 
the complainant’s illness and loss of memory, otherwise he could not 
have accomplished his scheme to secure nearly one-half of the deposit; 
that he concealed from the complainant all knowledge of his connec- 
tion with the financial institution where the money was lodged, and 
declined to reveal it until the complainant had agreed to pay him 
nearly one-half of the amount on deposit. It is not pretended that 
the trust company would have had any right to make any such bar- 
gain, and the only question remaining is whether one of its officers 
who obtained such knowledge because of his confidential relations with 
the trust company, and the account of this depositor, can avail himself 
of the bargain which he made with the depositor. That such conduct 
by a bank official holding a semiconfidential position to a depositor is 
contrary to fair dealing and good morals cannot be doubted. If the 
eonduct of Kutz was not an actual fraud, it is certainly what is 
denominated a constructive fraud. 

That learned jurist Chief Justice Beasley said, in Erie R. R. Co. v. 
Del., L. & Western and Morris & Essex R. R. Cos., 21 N. J. Eq. 283, 
that— 


Equity ‘‘will never lend its active aid to a party who, by superior 


knowledge and artful silente, has gained an unfair advantage over 


another. Such triumphs are deemed unconscionable, and are opposed 
to the general principles of law.’’ 


That the defendant Kutz, by superior knowledge and artful silence, 
gained an unfair advantage over the complainant, cannot be rightfully 
disputed. Occupying the position he did in relation to the complain- 
ant’s account with the Fidelity Trust Company, if he had been 
upright in his dealings with complainant, he would have informed the 
customer of the situation and not have taken advantage of his superior 
knowledge and of the abnormal condition of complainant’s mentality 
due to his illness, which must have been known to Kutz when he 
induced the complainant to make this exorbitant and unconscionable 
bargain. Such conduct justifies the implication of fraud, and au- 
thorizes a court of conscience to set it aside. Hyer v. Little, 20 
N. J. Eq. 443, 460. Fraud in equity includes all willful or intentional 
acts or concealments by which an undue or unconscionable advantage 
over another is obtained. Pomeroy, Eq. Jur. § 873. Under the facts 
stated in the bill the conduct of the defendant Kutz was a fraud on 
the complainant, for, if he told him the facts, namely, that he was the 
officer of the trust company in charge of the complainant’s account 
and that he knew as such officer that the complainant had that amount 
of money to his credit with the trust company which he had forgotten, 
it is not to be supposed that the complainant would have made any 
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such unconscionable agreement. That equity has power to give affirm- 
ative relief in a proper case, in order to satisfy its conscience and 
effectuate justice, cannot be doubted, when necessary to accomplish 
that result, provided the court has jurisdiction of the parties and the 
subject-matter. So far as Edith K. Ryan is concerned, she is a mere 
trustee for Kutz, and was used by him as a means of secreting the 
money, or to render it more difficult for the complainant to follow it, 
and she has no greater rights than he has. 

In answer to the objection that the bill is multifarious it is only 
necessary to say that the claim set up is against the fund originally 
in the hands of the trust company part of which is yet in its hands 
and part in the hands of the other defendants, and all of the holders 
of said fund may be made parties, under the statutory rule of the 


Court of Chancery adopted in 1915 (P. L. 1915, p. 187), which pro- 
vides : 


‘*Any person may be made a defendant who either jointly, sev- 
erally or in the alternative is alleged to have or claim any interest in 
a controversy, or in any part thereof, adverse to the complainant; or 
whom it is necessary or proper to make a party for the complete 
determination or settlement of any question involved therein.’’ 


This rule applies to the present controversy, and therefore the 
objection referred to has nothing to rest on. In fact it is hardly to 
be doubted that under the statute and rules now governing the Court 
of Chancery the old-time objection of multifariousness has been, sub- 
stantially, done away with. 

The order appealed from is affirmed, with costs. 





PROMISE TO PAY WAIVES PRESENTMENT 
AND NOTICE OF DISHONOR 





—_— 






Orthwein v. Nolker, Supreme Court of Missouri. 234 S. W. Rep. 787. 


The indorser of a note, prior to maturity, knowing that the 
maker of the note would not be able to pay it at maturity, agreed 
to pay the note if the payee would allow it to run until after 
maturity. It was held that this promise to pay waived present- 
ment and notice of dishonor and that the indorser was liable on 
the note, although these formalities were not observed. 








NGTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 749, 954. 
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Appeal from St. Louis Cireuit Court; Vital W. Garesche, Judge. 

Claim by Chas. C. Orthwein against W. H. Nolker, administrator 
of the estate of Louis T. Nolker, deceased. From a judgment of the 
cireuit court disallowing the claim on appeal from the probate court, 
claimant appeals. Reversed and remanded. 

Shepard Barclay, of St. Louis, for appellant. 

Marion C. Early, of St. Louis, for respondent. 


DAVID E. BLAIR, J.—This case originated in the probate court 
of the city of St. Louis as a demand against the estate of Louis T. 
Nolker, deceased. The claim was allowed in that court, and on appeal 
to the cireuit court judgment was rendered in favor of the defendant 
disallowing said claim, and plaintiff has appealed. The claim is based 
on the following note: 


** $5,000.00 St. Louis, December 19, 1907. 
‘‘One year after date I promise to pay to the order of Caroline 
Orthwein five thousand no/100 dollars, for value received, negotiable 
and payable without defaleation or discount, with interest at the rate 
of six per cent. per annum from date. Payable at the office of Wil- 
liam J. Orthwein. Gay Building. 
‘*Peroxident Mfg. Co., 


‘“‘Per Max R. Orthwein, Prest. 
‘*“No. Due “tay 


Indorsed : 
**Louis T. Nolker. 


‘“Max R. Orthwein and Chas. C. Orthwein, Executors of the Es- 
tate of Caroline Orthwein, Deceased.’’ 


The principal of said note with aecrued interest brings the amount 
of the demand within our jurisdiction. No part of the principal or 
any interest thereon has been paid. Appellant acquired title to said 
note by indorsement from the executors of the estate of Caroline Orth- 
wein, deceased. 

Plaintiff offered and the trial court excluded oral evidence tending 
to show that Nolker was in fact maker of the note; that it was ex- 
ecuted to renew a note signed by him as maker. This testimony was 
excluded on the ground that the witness, Max R. Orthwein was incom- 
petent to testify because he was acting as the agent of Caroline Orth- 
wein, the payee, and because Louis T. Nolker, the maker was dead. 
Because of the view we take of the competency of this sort of testi- 
mony generally, discussion here of the competency as a witness of the 
agent of one party to a contract when the other is dead is unnecessary. 
That question will be considered later in the opinion in connection 
with the evidence offered tending to show waiver of notice of dis- 
honor. 
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The testimony of this witness as to the circumstances leading up 
to Nolker’s signature on the nete was properly excluded, not for the 
reason assigned, but because it is not permissible to show by parol 
evidence that Nolker signed the note in any capacity other than as 
indorser. Plaintiff tried the case on the theory and endeavored to 
show that Nolker was in fact maker of the age Section 10033, R. S. 
1909, enacted in 1905 (now section 849, R. 8. 1919), is as follows: 





‘‘A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an endorser, unless 
he clearly indicates by appropriate words his intention to be bound 
in some other capacity.”’ 


In the ease of Overland Auto Co. v. Winters, 277 Mo. 425, 210 
S. W. 1, this division, construing the statute just quoted and speaking 
through White, C., hold that the words ‘‘unless he clearly indicates 
by appropriate words his intention to be bound in some other ca- 
pacity’? undoubtedly mean ‘‘words written upon the instrument it- 
self,’? and that ‘‘the legal effect of a blank indorsement cannot be 
changed or varied by evidence from another source.’’ Certainly it 
could not be varied by parol evidence. Nolker signed the note in 
blank on the back thereof, and not as maker, drawer, or acceptor and 
must be deemed an indorser, and parol evidence to show that he was 
in fact a maker was incompetent. See cases cited in Overland Auto 
Company v. Winters, supra. 

The trial court permitted Max R. Orthwein to testify as follows: 


‘*A. I met Louis Nolker at Faust’s by appointment, told him 
that Mrs. Orthwein insisted on the payment of the note when it be- 
came due, and that the Peroxident Company was not in shape to take 
eare of it, and asked about what he would do about it. He then said 
that it came due just about the holidays; it was very inconvenient for 
him to take care of it at that time, but, if I would ask Mrs. Orthwein 
to let it run over until after the holidays, he would arrange for its 
payment and see that it was taken care of. 

““Mr. Orthwein: Q. After Mr. Nolker said ‘that to you, what did 
you do? A. I submitted it to Mrs. Orthwein, and also wrote to my 
brother, C. C. Orthwein, at Kansas City. Mrs. Orthwein said, ‘Very 
well; if he will see that it is taken care of shortly after the holidays, 
we will let it run on until that time.’ . 

“Mr. Orthwein: Q. Did you tell Mr. ‘Nolker the result of your 
conversation with vour mother? A. I did; and he reiterated the fact 
that shortly after the holidays he would take care of the note. 

‘“A. T told Mr. Nolker that Mrs. Orthwein said very well she 
would let the matter run on until a short while after the helidays. 
He then said that was very good, and that he would be sure to take 
eare of the note shortly after the holidays.”’ 
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In his findings of fact and conclusions of law the trial judge held 
that Max R. Orthwein was incompetent as a witness because he was 
acting as Mrs. Orthwein’s agent, and the other party, Louis T. Nolker, 
was dead, and by such ruling excluded the testimony covering the 
facts relied upon as constituting waiver of notice of dishonor. We 
have no hesitancy in holding that, if this testimony is competent and 
was believed by the trier of the facts, it is sufficient to show waiver 
of presentment and notice of dishonor by Louis T. Nolker as indorser. 
Sections 10079 and 10081, R. S. 1909 (now Sections 895 and 897, R. 
S. 1919) ; Banking Co. v. Blell, 57 Mo. App. 410; Bank v. Bartle, 114 
Mo. 276, 21S. W. 816; Belch v. Roberts, 191 Mo. App. 243, 177 S. W. 
1062. If Nolker knew the Peroxident Manufacturing Company could 
not or would not pay the note at maturity, and, with such knowledge 
prior to the time presentment of the note to that company for pay- 
ment and notice of dishonor to him were required, he agreed to pay 
the note or otherwise take care of it if Mrs. Orthwein would wait until 
after the time for presentment for payment and notice of dishonor 
would necessarily be past, he certainly must be held to have waived 
the requirement that such note be presented for payment, and, if 
payment be refused, that he be notified of such fact. 

This brings us then to a consideration of the competency of Max R. 
Orthwein (and incidentally of Wm. R. Orthwein) as a witness. The 
trial court found that he was acting, during the transactions concern- 
ing which he testified, as the agent of his mother, the payee in said 
note. As to the correctness of this finding of fact we have great 
doubt. There was nothing in the mere relationship of mother and 
son that justifies such conclusion, nor in the mere fact that both were 
stockholders in the Peroxident Manufacturing Company. As the 
president of said company it would be quite in keeping with his duties 
for Max R. Orthwein to have acted entirely as the agent of such com- 
pany in finding some one to loan the money and in securing an in- 
dorser, and, when the note was about to become due, in exercising dili- 
gence to see that it was paid or otherwise cared for. But the view 
we take of his competency as a witness makes it a matter of little im- 
portance whether he was his mother’s agent or not. 

Since the ease of Wagner v. Binder, 187 S. W. 1128, was handed 
down by Division 1 there is little room for question in this state that 
an agent of one of the parties to the contract or cause of action in 
issue, and on trial is a competent witness notwithstanding the death 
of the other party to such contract. In that case Judge Woodson very 
ably and fully discussed the Missouri cases and cases from other 
states on the question and directly overruled Banking House v. Rood, 
132 Mo. 256, 33 S. W. 816, one of the cases relied on by respondent 
here. 
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This division has since approved and followed Wagner v. Binder, 
supra, in the case of Allen v. Jessup, 192 S. W. 720, loe. cit. 722. 
Practically all of the cases prior to the Wagner Case, cited by re- 
spondent as authority for his contention that Max R. Orthwein was 
incompetent to testify, are fully discussed and distinguished by Judge 
Woodson in the Wagner Case. 

Respondent contends that Seott v. Cowen, 274 Mo. 398, 195 S. W. 
732, handed down since the Wagner Case, sustains his position. In 
that case the agent was held incompetent, not on the ground of his 
agency, but because he was himself a party to the contract and also 
a party to the suit. The fact of the agency of Bennett for one of the 
other parties to the contract was held not to make him a competent 
witness when he was himself one of the principals. We are unable to 
see wherein this case is in any wise inconsistent with the Wagner 
Case. Judge Woodson, who wrote the opinion in the Wagner Case, 
concurred in the Seott Case, and apparently felt that the rulings 
were harmonious. 

Respondent also contends that he is supported by the late case of 
Edmonds vy. Scharff, 279 Mo. 78, 213 8S. W. 823. The supporting 
value of this ease is destroyed, we think, by the language of White, 
C., who wrote the opinion of the court: 


‘However, the question of whether an agent conducting a trans- 
action may afterwards testify, when the other party to the transaction 
is dead, hardly enters in this case. Mrs. Summers was not the agent 
of her daughter; according to her own testimony as she gives it, she 
was herself the original party to the contract. Speaking of G. L. Ed- 
wards, she testified: ‘I bought some lots in Bernie from him and paid 
him about $300 for them. He owed me some notes which I had been 
trying to collect for a long time and he gave me the lots for the notes. 
I had the deed made to my daughter, M. A. Edwards. . . . The 
notes I turned over to G. I. Edwards for these lots and they were 
eanceled at the time, and I gave him a receipt for the account bs 
owed me.’ 

‘‘The effect of the transaction as she describes it is precisely the 
same as if she had purchased the lots and had the conveyance made 
to herself and subsequently had conveyed to her daughter. She is a 
party to the original contract or cause of action. The wording of the 
statute completely covers her case. Section 6354, Revised Statutes 
1909. The provision is this: ‘Provided that in actions where one of 
the original parties to the contract or cause of action in issue and on 
trial is dead, or is shown to the court to be insane, the other party 
to such contract or cause of action shall not be admitted to testify 
either in his own favor or in favor of another party to the action 
claiming under him.’’’ (Boldface used by White, C.) 


It therefore appears that the trial court erred in excluding the tes- 
timony of Max R. Orthwein touching the transactions with Nolker 
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and Mrs. Orthwein tending to show waiver of presentment and notice 
of dishonor, and for that reason the judgment must be reversed, and 
the cause remanded for new trial. 

All coneur. 


BANK LIABLE FOR DAMAGES TO REAL PROP- 
ERTY UNDER ITS CONTROL 


Koyen v. Citizens’ National Bank, Supreme Court of Nebraska. 185 N. 
W. Rep. 413. 


The defendant bank had a chattel mortgage on automobiles lo- 
cated on the ground floor of the plaintiff’s building. The bank 
took possession of the automobiles under its mortgage and also took 
possession of the ground floor of the plaintiff’s building, without 
the plaintiff’s knowledge or consent. During very cold weather, 
the fires in the boiler were allowed to go out, causing the water in 
the boiler to freeze and ruining the boiler. It was held that the 


bank was liable for $1,125, the amount required to replace the 
boiler. 


Action by Al Koyen against Citizens’ National Bank. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Barnhart & Stewart, of Norfolk, for appellant. 

Kelsey & Rice, of Norfolk, for appellee. 


BUTTON, District Judge—Appellant held a chattel mortgage upon 
the property of one Craig, lessee of a building owned by appellee in 
the city of Norfolk, Nebraska. Craig’s property, consisting of a stock 
of automobiles and automobile equipment and accessories, was located 
in the first floor rooms of appellee’s building. Appellant took posses- 
sion of this property under its mortgage and also took and held pos- 
session of the ground floor of appellee’s building without the knowl- 
edge or consent of appellee. During some very cold weather appellant 
permitted the fires to go out in said building, and the water in a boiler, 
used to heat the building, was frozen and the boiler ruined. Appellee 
sued appellant for the damages, and alleged appellant was negligent 
in permitting the fires to go out without first draining the boiler. 
Issue was joined and trial had, resulting in a verdict for appellee for 
$1,125. Motion for a new trial was overruled and judgment rendered 
for appellee. Appellant contends for a reversal on the question of 
damages. 
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The only matter seriously argued is with reference to the measure 
of damages. Complaint is made of the evidence and instruction No. 
4 given by the court on its own motion. The first paragraph of in- 
struction No. 4 is as follows: 


‘If you find by a preponderance of the evidence that said boiler 
was injured by reason of the negligence of defendant’s agents while 
in the possession of defendant and also find by a preponderance of the 
evidence that said boiler was injured beyond repair, that is, that it 
could not be repaired and made as good as it was before it was in- 
jured by replacing injured parts thereof with new parts of like char- 
acter, then you will find for the plaintiff and find the amount of his 
damages to be such sum as you find from a preponderance of the evi- 
dence would be the reasonable cost of replacing said boiler with one 
of like kind and quality in such building to take the place of the one 
injured by such negligence.”’ 


‘ 
( 


Property, such as fences, parts of buildings and machinery, and 
furnaces, is capable of being replaced, and the proper measure of dam- 
ages for the destruction thereof is the cost of restoring or replacing 
such property. 8 R. C. L. 484, sec. 46. If the property destroyed has 
no value separate and apart from the realty, the measure of damages 
for property destroyed is the difference between the value of the real 
estate before the injury and after the injury. But as to the destruc- 
tion of property which is a part of the real estate, whose destruction 
does the realty itself no damage and is capable of being repaired or 
replaced, the measure is the cost of repairing or restoring the same. 


‘In an action for damages to growing trees, evidence showing the 
effect the destruction of the trees had on the value of the land is ad- 
missible when the nature of the trees destroyed is such that they have 
no value, except with reference to and as a part of the real estate.’’ 
Alberts v. Husenetter, 77 Neb. 699, 110 N. W. 657. 


Here the court held the measure of damages was the difference in 
value of the trees before and after the fire, and not the value of the 
realty with the trees and without the trees, but the value of the trees 
with reference to the land as the trees were before the fire and their 
value for practical purposes after the fire. Where trees have a value 
separate from the land, the measure of damages is the difference in 
their value before and after the fire. Hart v. Chicago & N. W. R. 
Co., 83 Neb. 652, 120 N. W. 176. Trees cannot be replaced except by 
waiting for the processes of nature to grow and develop them. The 
boiler, like the trees in the above cases, was part of the realty. But 
if the measure of damages is the difference in the tree value with ref- 
erence to the land before and after the fire in the one case, and, where 
they possess a value separate from the land, the difference between 
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their value before and after injury by fire in the other case, why 
should not the measure of damages of this boiler, which was destroyed 
and was capable of being replaced at once, be, as this instruction says 
‘the reasonable cost of replacing said boiler with one of like kind and 
quality?’’ If it were possible to replace trees at once, the measure 
of damages would be the cost of doing so. 

But appellant says the testimony with reference to replacing the 
boiler had reference to a new boiler, while the one destroyed was eight 
years old. But boilers are liable to last 50 years, the witnesses say, 
and, if this be true, the boiler was comparatively new. Besides, the 
evidence shows no second-hand boilers were available. And what is 
more, it served the purpose as well as a new one. 


‘*Where a bridge owned by a county was so injured by the wrong- 
ful act of defendant that a portion had to be rebuilt, the county is not 
to be denied recovery of damages in substantially the amount expend- 
ed, because the rebuilt structure may be of greater value than the old 
and it is impossible to make a nice estimate of the difference in 
value.’’ Paxson Co. v. Board of Chosen Freeholders, 201 Fed. 656, 
120 C. C. A. 884. 


The damages returned by the jury were much less than the dif. 
ference between the value of the building and property before and 
after the destruction of the boiler. The undisputed testimony places 
this at about $2,000. The cost of replacing a new boiler exactly like 
the one destroyed was conclusively shown to be $1,250. The jury re- 
turned a verdict for $1,125. Probably as men they took into consid- 
eration the difference in value of the new and the old boiler. 

We find no error in the record, and the judgment of the lower 
court is affirmed. 


CASHIER OF ONE BANK RECEIVING DEPOSIT 
FOR ANOTHER BANK 


Williamson v. First National Bank of Vicksburg, Supreme Court of 
Mississippi. 90 So. Rep. 115. 


The plaintiff deposited a sum of money in a savings bank with 
its cashier. He wished to make a further deposit with a national 
bank which occupied space adjoining that of the savings bank. 
The cashier of the savings bank volunteered to receive the deposit 
and did so, giving the plaintiff credit in his national bank pass- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 884. 
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book. The cashier of the savings bank had frequently received de- 
posits in this manner for the national bank. In some way, an 
employee of the savings bank entered the deposit in question to 
the credit of the plaintiff’s savings account, and the deposit was 
not received by the national bank. As a result of this, checks 
drawn by the plaintiff on the national bank were refused for in- 
sufficient funds. The deposit was subsequently received by the 
national bank and the checks, when presented a second time, were 
paid. In an action by the plaintiff against the national bank for 
damages for refusing his checks, it was held that the national bank 


was liable and a judgment in its favor was reversed by the Appel- 
late Court. 


Action by U. Williamson against the First National Bank of Vicks- 
burg. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 

Dabney & Dabney, of Vicksburg, for appellant. 

Brunini & Hirsch, of Vicksburg, for appellee. 


HOLDEN, J.—This is a suit by U. Williamson, appellant, for 
damages against appellee, the First National Bank of Vicksburg, for 
failure of the bank to honor appellant’s check when he had sufficient 
funds on deposit for that purpose. The case was submitted to a jury, 
which returned a verdict in favor of the bank, from which judgment 


this appeal is prosecuted by the plaintiff below. 

The facts of the case necessary to an understanding of the decision, 
briefly stated, are as follows: The appellant, U. Williamson, was a 
depositor in the City Savings & Trust Company Bank,. which was 
situated and adjoining on the same floor with the appellee, the First 
National Bank of Vicksburg. On the Ist of January Williamson made 
a deposit in the Savings Bank with its cashier, Mr. Hickman, and 
then desired to deposit $80 *: the First National Bank, whose deposit 
window was a few feet away. When appellant, Williamson, stated to 
Mr. Hickman that he wished to deposit $80 in the appellee, First Na- 
tional Bank, Hickman said, ‘‘I will take that right here,’’ and there- 
upon he received the $80 for deposit in the First National Bank, made 
out a deposit slip, and receipted Williamson for the $80 as being 
received for deposit by the First National Bank, by writing the 
amount, date, ete., of the deposit in the First National Bank pass- 
book held by Williamson. Following this, the next day, Mr. Tucker, 
an employee in the Savings Bank, for some unknown reason, changed 
the deposit slip from that of the First National Bank to the Savings 
Bank; conseauently the $80 was deposited in the Savings Bank, and 
not in the National Bank, where it was intended to be deposited by 
all parties. Hickman had received deposits for the National Bank in 
this way many times before, for which ‘‘he was not criticized by the 
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National Bank,’’ and such deposits were always accepted by the First 
National Bank. Hickman testified, however, that he received this 
deposit and others as an accommodation to the depositor, and not for 
the National Bank, nor by authority of the National Bank; that he 
had no authority to receive deposits for the National Bank, but had 
often done so for the depositor in the manner stated. 

The next day after the deposit by the appellant, Williamson, he 
drew one or more checks on his account of $80 in the First National 
Bank, which checks, when presented, were dishonored and returned 
because of ‘‘insufficient funds.’’ Finally, a few days thereafter, ap- 
pellant called on the National Bank and presented its passbook, with 
the $80 deposit written in it, and asked for an explanation for re- 
fusing payment of his checks. The error had then been discovered by 
the National Bank, which caused the trouble. Shortly before this the 
eashier of the National Bank, having discovered the mistake, wrote 
a letter to Williamson, the appellant, in which he said: 


‘“*We want to assure you that we regret very much that this error 
occurred, and we stand ready to write letters to the parties that held 
these checks, explaining to them that you had sufficient funds to meet 
them, and that we were entirely at fault in this matter.”’ 


Shortly before this the $80 deposited erroneously in the Savings 


Bank was transferred to the National Bank to the credit of appellant, 
Williamson. This transfer of the deposit was made by Hickman, 
cashier of the Savings Bank, and was accepted by the First National 
Bank and credited to the aecount of appellant, Williamson. Follow- 
ing this, the dishonored checks were again presented to the National 
Bank for payment, and were duly paid and charged against said $80 
deposit account of appellant. Nothing further was done by any of the 
parties, and the deposit of the $80 in the National Bank, as receipted 
for in the National Bank passbook, was recognized and stood as a 
deposit account of appellant. 

The testimony in the case, as stated above, was undisputed at the 
trial, and the appellant asked and was refused a peremptory instruc- 
tion to find for the appellant, which is assigned as a cause for re- 
versal. 

The theory of the appellant is that there was no question of fact 
as to liability for the jury to determine, because the undisputed proof 
showed that the deposit of the $80 by appellant was accepted and re- 
ceipted for in the passbook as a deposit in the National Bank, which 
deposit and receipt in the passbook were afterwards ratified by the 
National Bank. The opposing contention of the appellee, National 
Bank, is that Hickman had no authority to receive the deposit and 
bind the National Bank, and that the deposit received by Hickman 
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was solely for the accommodation of the depositor and was not for 
the National Bank, and this issue was decided by the jury. 

We are convinced that under the undisputed facts in this ease the 
contention of the appellant must prevail. When Hickman received 
the deposit for the National Bank, and, in effect, receipted for it in 
the passbook of and for the National Bank, and the National Bank 
afterwards received it and recognized the act of Hickman as its act, 
by admission and action, and adopted the receipt in the passbook as 
its receipt, and thereafter paid the checks of appellant against the 
deposit as written in the passbook, it was a ratification of the act of 
Hickman by the National Bank; and the National Bank is responsible 
to the depositor on account of the failure to honor his checks when 
presented to it for payment. 

It appears to have been customary for Hickman to receive de- 
posits for the National Bank in the same way as he received the one 
here in question, and they were accepted by the National Bank. The 
trouble in this case would not have arisen, except for the mistake made 
by an employee after Hickman had received the deposit for the Na- 
tional Bank. The two banking institutions operate close together, 
though disconnected, and when Hickman issued a written receipt of 
the National Bank for the $80 deposit to appellant, and the National 
Bank adopted the deposit as being made in its bank, by the evidential 
admission of the cashier and by honoring checks of appellant against 
it, thus confirming the receipt, it cannot be heard to say that the 
deposit was not received by it, because Hickman had no authority to 
act in the premises. As to the measure of damages, see Grenada Bank 
v. Lester, 89 South. 2. 

Reversed and remanded. 


ACCOMMODATION MAKER DISCHARGED BY 
EXTENSION OF TIME 


Westbrook Trust Company v. Timberlake, Supreme Judicial Court of 
Maine. 115 Atl. Rep. 555. 


One Richards signed a note for $20,000 for the accommodation 
of one Howison, the latter signing also as maker. The note was 
payable to the plaintiff trust company, which advanced the pro- 
ceeds thereof to Howison, knowing that Richards had signed for 
accommodation. The note was not paid at maturity. Later, How- 
ison paid six months’ interest on the note, part only of which was 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 43. 
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due, and the bank thereupon extended the note for 60 days. 
Richards was not a party to this transaction. Richards died and, 
in an action by the trust company against his administrators, it 
was held that he had been discharged from liability. The rule is 
that an accommodation maker is discharged if the holder, knowing 
that he signed for accommodation, grants the principal promisor 


an extension of time, upon the payment of a sufficient considera- 
tion. 


NOTE—It has been held in several cases, decided under the 
Negotiable Instruments Law, that an accommodation maker is not 
released from liability by an extension of time granted to the 
principal promisor. The Negotiable Instruments Law, however, did 
not apply in the present instance. The note involved was issued 
in 1916 and the Negotiable Instruments Law was not adopted in 
Maine until 1917. The statute specifically provides that it does 
not apply to negotiable instruments made and delivered prior to 


its passage. 

Action by the Westbrook Trust Company against Fremont E. 
Timberlake and others, administrators. Verdict for defendants, and 
plaintiff moves for new trial. Motion overruled. 

William Lyons, of Westbrook, for plaintiff. 

Woodman, Whitehouse & Littlefield, of Portland, for defendants. 


DUNN, J.—Even a cursory reading of the record will show that 
Fred E. Richards, on December 18, 1916, signed a promissory note for 
$20,000 on 60 days with one Howison to aid the latter in procuring a 
loan from the Westbrook Trust Company, and that the bank as payee 
discounted the note with a full knowledge of the purpose of Richards’ 
signature. Mr. Richards lent his credit as an accommodation, and the 
bank lent money. As between himself and Howison, Richards’ en- 
gagement was nothing else but one which he might have rescinded at 
any time before the negotiation of the note. But when that instru- 
ment was put in circulation the rights and liabilities of Richards 
became those of a promisor receiving valuable consideration for his 
signature, save that, in the event of an action being brought upon his 
promise, it would be open to him to establish by parol that he had 
signed as surety, without consideration, and that such fact was known 
to the plaintiff. Lime Rock Bank v. Mallett, 34 Me. 547, 56 Am. Dec. 
673; Cummings v. Little, 45 Me. 183; Harris v. Brooks, 21 Pick. 
(Mass.) 195, 32 Am. Dee. 254. 

At maturity the note was not paid. The bank requested Howison 
to pay it. He tendered his personal note without indorsement. This 
the bank received, but not in payment of the old note, as it tells, and 
the telling seems borne out. Nothing further took place, in spite of 
repeated demands to Howison for a settlement, until one day in the 
following August. Howison at that time paid $500 to the bank, 
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which was credited as for six months interest on the original note; 
that is to say, for the period of time inclusively from the maturity 
of the note to a day about one week ahead of that on which the 
interest payment was made. And, besides, the time for payment of 
the principal of the note was thereupon extended for 60 days, as the 
bank record shows; Richards, the virtual surety, neither expressly nor 
by implication being in any sense a party to the arrangement. The 
note without an indorsement was now entered with the discounts of 
the bank and extended for payment as was the one before it. But the 
possible effect of this is not especially urged in argument. Andrews 
v. Marrett, 58 Me. 539; Thomas v. Stetson, 59 Me. 229. At the end 
of the 60 days Howison brought to the bank a $30,000 note on 60 
days, which was passed for discount, and thereupon the two earlier 
notes, regarded as a single item for the amount of the very first, were 
charged against the proceeds; but the $30,000 instrument was not 
legitimately born. Indorsement on this note, and as well the indorse- 
ments on three more notes given in respective renewals of it, event- 
ually were determined to be spurious. Therefore, neither the initial 
forgery tainted note, nor any of the like motes in the series which it 
begins, had efficacy to pay the original note (Sandy River Bank v. 
Miller, 82 Me. 137, 19 Atl. 109) that the bank had stamped as paid, 
upon having the first of the false ones, but never has surrendered. 
Later, in innocence and in rashness, the bank’s treasurer attempted to 
erase from the note the impressions indicative of cancellation which a 
rubber stamp had made. Whether that action was destructive of 
evidentiary power is a subject that the occasion does not necessarily 
call to attention. For the purpose of this decision the original note 
is to be regarded as clothed in its primary potency. 

The bank would have defrayment of that obligation by the admin- 
istrators of Mr. Richards’ estate. A jury has found for the defend- 
ants. Plaintiff’s motion for a new trial is without worth. 

An accommodation maker on a note becomes discharged of lia- 
bility when and if the holder, knowing the accommodating one in 
that relation, and knowing too that he is unassenting to the change, 
sees fit to grant the principal promisor an extension of payment for 
a definite time, on a sufficient consideration. Lime Rock Bank v. 
Mallett. 42 Me. 349; Dunn v. Spalding, 43 Me. 336; Andrews v. Mar- 
rett, supra; Stewart v. Oliver, 110 Me. 208, 85 Atl. 747; First National 
Bank v. Blake. 113 Me. 313, 93 Atl. 830; Guild v. Bulter, 127 Mass. 
386. So is the rule as law has adopted it from equity. The receipt 
of the interest in advance was a good consideration for the agreement 
which extended the time of payment. Stewart v. Oliver, supra. The 
length of an appreciable extension is of no importance. Allow it said 
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in distinction, though, that the mere taking of advance interest on an 
overdue note would not absolve an accommodation maker from lia- 
bility. Freeman’s Bank v. Rollins, 13 Me. 202. The ruling element 
lies in a contract for the extension of the time for the payment of the 
note itself. The receiving of interest is only a circumstance. It may 
satisfy the jury that am agreement to give further credit was 
made, or it may not. The existence of the agreement is the significant 
thing, and such existence must be shown by proof. Manufacturers” 
Bank v. Chabot Co., 114 Me. 514, 96 Atl. 836. 

A reason is assigned in the books for the rule. To have the debt 
paid by the principal at its maturity, or to pay it then himself, and 
in either event to have his responsibility terminated, is of the legal 
rights of a surety. A valid and binding agreement, entered into: 
between the creditor and the chief debtor, without the consent or 
knowledge of the surety, for an extension of the time of payment, 
alters the contract that the surety made. It interposes obstacles sus- 
pending the exercise of a right of his. He could not, with the agree- 
ment outstanding and in force, impel the creditor to proceed in en- 
forcement of payment against the principal. Nor could he himself 
step in and pay, and, paying, seek indemnity from him who ought to: 
have paid in his stead. Berry v. Pullen, 69 Me. 101, 31 Am. Rep. 
248; Stewart v. Oliver, supra; Manufacturers’ Bank v. Chabot Co., 
supra. 

The legal effect of the facts regarding the extension of the time: 
for payment of the note securely upholds the verdict. 

Motion overruled. 


CHECK GIVEN IN GAMBLING TRANSACTION 
VOID 


Fleischer v. Wolf, New York Supreme Court, Appellate Term. 19% 
N. Y. Supp. 691. 


A check given in payment of a gambling debt is void and can- 
not be enforced, even in the hands of a holder in due course. 


Appeal from Municipal Court, Borough of Manhattan, Fourth 
District. 

Action by Osias Fleischer and another against Charles Wolf and 
another. From the judgment for plaintiffs, the named defendant 
appeals. Judgment reversed, and complaint dismissed on the merits. 





NOTE—For similar decisiens see Banking Law Journal Digest (Second 
Edition) § 269. 
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Argued December term, 1921, before GUY, GAVEGAN, and 
MULLAN, JJ. 


Philip Hart, of New York City, for appellant. 
Laurence J. Bershad, of New York City, for respondents. 





GUY, J.—Action on a check drawn by appellant Wolf to defend- 
ant Kalish for $106 and indorsed and delivered by Kalish to plaintiffs 
in payment of a board bill. The defense was that the check was 
given for a gambling debt. 

The uncontradicted proof establishes that the check was given in 
payment of a gambling debt, and therefore had no legal inception. 
Assuming plaintiff’s good faith a check given in payment of a gam- 
bling debt is null and void even in the hands of a bona fide holder for 
value. Larschen v. Lantzes, 115 Mise. Rep. 616, 618, 189 N. Y. Supp. 
137. 

Judgment reversed, with $30 costs and complaint dismissed on the 
merits with costs. All concur. 





SAVINGS BANK ACCOUNT PAYABLE TO 
“EITHER OR SURVIVOR” 





Maine Savings Bank v. Welch, Supreme Judicial Court of Maine. 115 
Atl. Rep. 545. 





A savings account stood in the name of Margaret F. Fell. She 
caused an entry to be made on the account as follows: ‘‘Margaret 
F. Fell or James P. Jordan, pay either or survivor.’’ Upon Mar- 
garet Fell’s death, it was held that the fund belonged to her ad- 
ministrators and not to Jordan. The transaction did not constitute 
a valid gift. It was an attempt to retain title during her lifetime, 
and, at her death, to make a testamentary disposition, such as can 
be accomplished only by will. 


Suit by the Maine Savings Bank against Arthur D. Welch and 
William B. Mahoney, as administrators of the estate of Margaret F. 
Fell, and James P. Jordan. From a decree that a bank account of 
decedent in the hands of the interpleader, the Maine Savings Bank, 
should go to the administrators of decedent’s estate, James P. Jordan 
appeals. Appeal denied, and decree affirmed. 

William H. Gulliver and John B. Thomes, both of Portland, for 
appellant James P. Jordan. 
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NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 330. 
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Joseph E. F. Connolly, of Portland, for appellees. 
Verrill, Hale, Booth & Ives, of Portland, for complainant in the 
bill in equity. 


SPEAR, J.—This is a bill of interpleader by the Maine Savings 
Bank of Portland against Arthur D. Welch and William B. Mahoney, 
administrators of the estate of Margaret F. Fell, and James P. Jordan, 
claimant, all of Portland. 

The administrators claim the estate by virtue of their official ap- 
pointment, and Jordan claims it either as a gift inter vivos or as @ 
donatio causa mortis, as the fact may appear. 

The estate in controversy consisted of money in the Maine Savings 
Bank represented by a bank book, and prior to about March 12, 1918, 
stood in the name of Margaret F. Fell. On or about that date she 
eaused an entry-to be made on her deposit account so that said ac- 
count stood as follows: 

‘‘Margaret F. Fell or James P. Jordan, pay either or survivor.’’ 

There is a stipulation in the case that the answers of each of the 
defendants shall be taken as and for their pleadings. 

There is no controversy with respect to the purpose and intention 
of Margaret Fell in adding the name of Mr. Jordan as payee to her 
deposit account. 

The sitting justice has found, and the evidence discloses, that it 
was her intention, by adding Mr. Jordan’s name, to vest in him after 
her decease title to the money represented by her bank book. The 
evidence further discloses, as was found by the sitting justice, that in 
view of the intimate relation between herself and her niece, Catherine 
H. Jordan, wife of the claimant, that she really intended by this 
transaction to convey her bank account to her neice. 

Upon these facts the appellant invokes the reasonable and usual 
rule of interpretation that effect should be given to the intention of 
the parties to a transaction written or oral. But that rule has its 
necessary and well-defined exceptions in all such proceedings and 
especially with respect to the transfer of all kinds of property. 

There is but one way of making a testamentary disposition of 
property, and that is my will; the statute of wills was invented and 
adopted for the express purpose of establishing a legally defined pro- 
cedure to be employed in giving post mortem effect to an ante mortem 
disposal of property. 

A gift inter vivos, or a donatio causa mortis, must be fully ex- 
ecuted before the decease of the donor. In the latter case the gift must 
be perfected by delivery with all the formalities necessary to a gift 
inter vivos, although subject to revocation before the decease of the 
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donor. Otherwise the door, through which real and personal property 
‘must pass, would be left, not merely ajar, but propped wide open, to 
every species of fraud that ingenuity in the invention of evidence 
might be able to devise. Hence to give stability and certainty to the 
transmission of property definite modes of transfer had to be estab- 
lished by law. 

The unfortunate undertaking of Miss Fell in the present case to 
dispose of her property, so that the title might vest in her donee after 
her decease, and at the same time to retain in herself the right to use 
any or all of it during her life, was clearly an attempted testamentary 
disposal, which could be accomplished only by a will. It was also 
inconsistent with a gift causa mortis. 

Accordingly, however inclined the court might be to give effect to 
the intention of Miss Fell in her attempted disposal of her bank ac- 
count, it feels itself unable legally to do so. 

We can give no better or more comprehensive resume of the evi- 
dence and the law than is found in the decision of the sitting justice, 
from which we quote as follows: 


‘*From the evidence we are satisfied, and so find, that the adding 
of the defendant Jordan’s name to her accounts and the later direc- 


tions given were all done in apprehension that her death might result 
from her sickness.’ 


The evidence, however, clearly discloses, we think, not a gift in 
praesenti, either inter vivos or causa mortis, but an attempted testa- 
mentary disposition of her property after death. 

She had long had in mind adding the name of her niece or her 
husband to her bank accounts and making them payable to the sur- 
vivor in case of her death, not with a view to surrendering up her 
control over them during her lifetime, but upon the understanding 
that at her death the money would then go to her niece. 

We do not find that the acts done on Tuesday morning when the 
orders were signed were done with a view to relinquishing her rights 
in or control over the bank deposits during her lifetime, but only in 
ease anything happened to her. The bank books were delivered to 
Jordan, not for the purpose of then passing title to him either in his 
own right as a joint owner, or as trustee for his wife after the death 
of Miss Fell, but for the purpose of having the transfers made at the 
banks. She requested him to retain them, not because she then con- 
sidered the funds as belonging to him even jointly with her, but for 
convenience so that in case she needed any money he could draw it 
for her. 

Nor did the acts of Wednesday morning have any other significance 
or purpose than the disposition of her effects and the conduct of her 








THE BANKING LAW JOURNAL 197 


affairs after her death, and amounted to no more than an attempted 
testamentary disposition of her property, which can only be done by 
a valid will. 

To constitute a valid gift either inter vivos or causa mortis, there 
must be the intent to absolutely surrender all control over the gift by 
the donor, subject in case of a gift causa mortis to revocation during 
the lifetime and conditioned upon the death of the donor. Barstow 
et al v. Tetlow, 115 Me. 96, 97 Atl. 829. 

For the same reason we think her acts did not create a trust, as 
such a purpose, if she had it, was not executed in her lifetime, but 
at: best was purely executory to be consummated after her death. 

While her intent was clear that her niece should have the bulk of 
her property, she failed to adopt a course, in attempting to carry it 
out, that can be upheld without opening the door to the perpetration 
of great frauds, though none was practiced in this case. 

Donations made, not in conformity with the statute of wills 
and frauds, but suited to contravene them, are not favored in law, 
but are admitted with greatest caution. Farnsworth v. Whiting, 106 
Me. 431, 76 Atl. 909. We hold the acts of the deceased to be only an 
ineffectual attempt at a testamentary disposition of her property. 

This case presents only a question of law, as it involves a con- 
clusion from uncontroverted facts. There is no legal fault with the 
decision declared by the sitting justice. 

The entry must be 

Appeal denied. 

Decree of sitting justice affirmed. 


ACTION AGAINST DIRECTORS FOR IMPROPER 
LOANS AND DIVIDENDS BARRED BY 
STATUTE 


Curtis v. Connly, United States Supreme Court. 42 Supreme Court 
Rep. 100. 


In an action by the receiver of a national bank in Rhode Island 
against former directors of the bank, to recover for losses sustained 
by the bank as a result ef payment of dividends out of capital and 
improper loans and investments, it appeared that the directors 
had left office more than six years prior to the commencement of 
the action. It was held that the action was barred by the Rhode 
Island statute of limitations. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1000-1017. 
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Appeal from the United States Cireuit Court of Appeals for the 
First Cireuit. 

Suit by Rensselaer L. Curtis, Receiver of the Atlantic National 
Bank of Providence, R. I., against John J. Connly and others. <A de- 
cree dismissing the bill as against certain of the defendants (259 Fed. 
961) was affirmed by the Cireuit Court of Appeals (264 Fed. 650), 
and plaintiff appeals. Affirmed. 

Mr. Edward F. MeClennen, of Boston, Mass., for appellant. 

Messrs. Wm. W. Moss, Arthur M. Allen, and Eugene A. Kingman, 
all of Providence, R. I., for appellees. 

Mr. Justice HOLMES delivered the opinion of the Court. 

This is a bill brought by a receiver of a national bank to recover 
from former directors of the bank for losses sustained by it because 
of dividends paid out of capital and improper loans and investments 
made by the defendants. The bill states with particularity the dates 
at which each defendant began and ceased to serve, and thus discloses 
that six of those named left office more than six years before August 
2, 1916, when this suit was begun. On motion the bill was dismissed 
by the District Court as against these six on the ground that the 
statute of limitations of the State of Rhode Island was a bar. 259 Fed. 
961, sub nom. Curtis v. Metealf. The decree was affirmed by the 
Cireuit Court of Appeals. 264 Fed 650. The receiver appeals, con- 
tending that the bill states facts sufficient to suspend the running of 
the statute until within six years from the beginning of the suit. 

There is no dispute that the statute of Rhode Island governs the 
ease. MecClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct 410, 49 L. Ed. 
702, 3 Ann. Cas. 500. The only question argued is whether the bill 
brings the defendants within the exception to the general rule, in 
Gen. Laws 1909, ec. 284, § 7: 


‘Tf any person, liable to an action by another, shall fraudulently, 
by actual misrepresentation, conceal from him the existence of the 
eause of snech action, said cause of action shall be deemed to accrue 
against the person so liable therefor, at the time when the person en- 
titled to sue thereon shall first discover its existence.’’ 


The misrepresentations charged are having the books and financial 
statements of the bank so kept and made as to show at their face value 
loans and investments known to be improper cr worthless and thus to 
conceal the impairment of the capital of the bank. These books were 
exhibited to the examiners and reports thus falsely made were filed 
with the Comptroller of the Currency and published, and none of the 
facts was discovered by any other than the directors before 1913, and 
many of them not until the latter part of 1915. The overstatement of 
assets is alleged to have grown from $50,000 in 1906 to $700,000 in 
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1913, when the bank was found to be insolvent and was put into the 
hands of a receiver. It is laid at $150,000 on January 12, 1909, when 
three of the appellees ceased to be directors; and when the other three 
left on January 11, 1910, at probably more than $200,000. The bank 
was then still solvent. The appellant says that these facts bring the 
ease Within the above section 7, and that no discovery of them appears 
until after August 3, 1910, that is, until within six years of this suit. 

This suit js brought upon the common law right of the bank to 
recover for acts that diminished its assets. Therefore the question is 
whether the bank’s claim is barred. The bank of course must be 
charged with knowledge of what appeared upon its books. It owned 
them ; its stockholders had a right to inspect them. Guthrie v. Hark- 
ness, 199 U. S. 148, 26 Sup. Ct. 4, 50 L. Ed. 130, 4 Ann. Cas. 433. 
Hence it would seem, as suggested by the District Judge, that so far 
as concerns investments of a kind that national banks are not allowed 
to make, the bank was chargeable with knowledge from the beginning 
and can found no claim upon them now. The parties to whom loans 
were made and the specific character of the assets must also have been 
known at all times, so that the only misrepresentations were those 
concerning the credit of the debtors implied by entering the claims at. 
their face value in the books and reports. It is said that these were 
continuing representations, and no doubt the documents still read as 
they did when written. Whether they can be regarded as looking to 
an indefinite future reliance upon them or can be taken to have been 
relied upon for more than a short time except as to the belief of the 
directors at the moment is a different matter. The reports at least 
were superseded by later reports each of which imported a judgment 
as to then present values, not as to past. 

The question, therefore, is narrowed to the entries on the books, 
and as to these again as suggested by the District Judge, it is to be 
remembered that credits and the value of business paper or securities 
are variable. Many of those said to be overvalued were for short 
terms. Most of the renewals are stated to have been new extensions 
of credit—that is new judgments on present responsibility, superseding 
the old. We agree with the courts below that the valuations on the 
books cannot be regarded as continuing in an effective case. Three 
new directors came upon the board before August 3, 1910. It is 
alleged unmistakably in the bill that all the directors were chargeable 
with notice and did in fact know that the dividends were paid out of 
assets and not earned and that the improper loans should be recalled. 
Even if otherwise the statute of limitations would not have run, which 
we do not imply, knowledge of the facts by the new directors was 
knowledge by the bank, and none the less that according to the bill 
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they in their turn were unfaithful. It is not alleged that they con- 
spired with the defendants whose case we are considering. They came 
to the board as the eyes of the bank. Any one of them having notice 
was bound to do what he could to avert or diminish the loss. Indeed 
the bill seeks to charge one of them for not having doze his duty. 
Notice to an officer, in the line of his duty, was notice to the bank. A 
single director like a single stockholder could proceed in the courts. 
Joint Stock Discount Co. v. Brown, L. R. 8 Eq. 381, 403. 

The counsel for the plaintiff seemed to take the bill as admitting 
less than we have said in the way of knowledge. We are unable to 
read it otherwise than as we have indicated, but even if knowledge on 
the part of the new directors were not expressly charged, it was their 
business and duty in the year and seven months from the resignation 
of the first three to August 3, 1910, or the seven months after the 
resignation of the second three to the same date, to get some notion 
of the credits and assets of the bank. It does not appear that there 
would have been any difficulty in ascertaining at least enough to lead 
to further inquiry if they had. See Wood v. Carpenter, 101 U. S. 
135, 25 L. Ed. 807. The statute of limitations must not be applied so 
narrowly that business men will be afraid to take directorships, and 
however this bill be read in its details it appears to us not to charge 
enough to deprive the appellees of the protection of the act. It is said 
that they stood in a fiduciary relation to the bank. But they were 
strangers to it when they left the board, more than six years before 
this suit was brought. We see no reason why the statute should not 
apply. See Emerson v. Gaither, 103 Md. 564, 64 Atl. 26, 8 L. R. A. 
(N. 8.) 738, 7 Ann. Cas. 1114; Boyd v. Mutual Fire Association of 
Eau Claire, 116 Wis. 155, 90 N. W. 1086, 94 N. W. 171, 61 L. R. A. 
918, 96 Am. St. Rep. 948; Wallace v. Lincoln Savings Bank, 89 
Tenn. 630, 15 S. W. 448, 24 Am. St. Rep. 625. 

Decree affirmed. 
Mr. Justice BRANDEIS took no part in the decision of this case. 


BANK PURCHASING NOTES A HOLDER IN 
DUE COURSE 


Edelen v. First National Bank of Hagerstown, Court of Appeals of 
Maryland. 115 Atl. Rep. 599. 





The defendants signed two promissory notes, each for $700, 
payable at a bank in Leonardtown, Maryland, and delivered them 





NOTE—For similar decisions see Banking Law Journal Digest (Secund 
Edition) § 412. 
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to one Gordon in payment for stock in an oil Company. Gordon 
delivered the notes to the plaintiff bank, located in Hagerstown, 
Maryland, as collateral for a loan, stating at the time that the 
notes had been received in payment for oil stock. The stock was 
never delivered to the defendants and Gordon, in fact, obtained 
the notes by fraud. The bank had no knowledge of this and was 
acquainted with Gordon, who was one of its depositors. It was 
decided that the bank was a holder in due course, and entitled, as 
such, to enforce the notes. It was under no duty to make inquiry 
as to the notes at the bank at which they were payable. 


Action by the First National Bank of Hagerstown against Edward 
G. Edelen and another. Judgment for plaintiff, and defendants ap- 
peal. Affirmed. 

See, also, 115 Atl. 602. 

Robert B. Peter, of Rockville, and L. Allison Wilmer, of Leonard- 
town (Mitchell & Digges, of La Plata, on the briefs), for appellants. 

Thomas L. Dawson, of Rockville, and Harvey R. Spessard, of 
Hagerstown (Henry F. Wingert, of Hagerstown, Ferdinand C. Cook- 
sey, of La Plata, and Dawson & Dawson, of Rockville, on the briefs), 
for appellee. 


URNER, J.—The principal question in this case is whether the 
court below erred in granting a prayer which instructed the jury that 
the plaintiff bank was entitled to recover the amount of the two 
promissory notes sued on if they were signed and indorsed by the 
defendants and were delivered to the plaintiff for a valuable con- 
sideration before maturity, and if the plaintiff, at the time it acquired 
the notes, had no notice of any fraud in their obtention or any 
failure of the consideration therefor, and then concluded with the 
statement that there was no evidence in the case legally sufficient to 
show that the plaintiff had any knowledge or notice of such fraud or 
failure of consideration. It is to the concluding portion of the in- 
struction that the defendants object. They contend that the trial 
court was not justified in thus disposing of the question as to whether 
the plaintiff took the notes with notice of their proven infirmity. The 
verdict and judgment being in the plaintiff’s favor, the defendants 
have appealed. 

The two notes on which the suit is based are identical in amount 
and terms. Each is dated, ‘‘Leonardtown, Md., Jan. 18, 1919,”’ is for 
the sum of $700, and is payable four months after date ‘‘to the order 
of myself.’? They were made ‘‘negotiable and payable at the First Na- 
tional Bank of St. Mary’s, at Leonardtown, Md.’’ The defendants 
signed the notes both as makers and indorsers. As thus executed, 
they were delivered to a certain J. C. Gordon in substitution for notes 
which he had obtained from the defendants about a month previously 
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for 200 shares of the capital stock of the Wright Producing & Refin- 
ing Company sold to each of them at that time. The stock was not 
delivered, and the notes which those in suit were intended to replace 
were never returned. On March 10, 1919, all of the notes referred 
to were pledged by Gordon to the plaintiff, the First National Bank 
of Hagerstown, Md., as collateral security for a loan of $500. As ad- 
ditional security two notes of other persons for amounts aggregating 
$1,500 were pledged. A week later Gordon procured from the bank a 
further loan of $3,500 on the collateral already furnished, to which he 
added 400 shares of stock of the Wright Producing & Refining Com- 
pany. 

The proceeds of the loan were used in the purchase of a restau- 
rant business in Hagerstown, for which Gordon had contracted some 
time before his application for the loans, and when he acquired title to 
the restaurant he gave the bank a chattel mortgage on the stock and 
fixtures as additional security for his indebtedness. Prior to the first 
loan he was operating the restaurant while he was awaiting a transfer 
of the title. He was a depositor with the bank for some weeks be- 
fore he asked for a loan, and he exhibited to its officers several de- 
_ posit books of other banks showing substantial credits in his favor. 

The transactions relating to the loans for which the defendant’s 
notes were pledged as collateral were conducted on behalf of the bank 
by its president and cashier. The testimony of those officers shows 
that they accepted the notes in the usual course of business as col- 
lateral security for the loans descefibed, for which only the legal rate 
of interest was charged, and that they had no knowledge as to the 
circumstances under which the notes were obtained from the defend- 
ants. They were informed by Gordon that the notes had been given 
for oil stock, and they were assured by him that the makers and in- 
dorsers were financially responsible. It was testified by the president 
that one of the motives for making the loans was to secure deposits 
for the bank from the restaurant business to the purchase of which 
the proceeds of the loans were to be applied. Deposits were subse- 
quently received by the bank from that source for a time, but Gordon 
left Hagerstown towards the end of the year and the restaurant was 
sold under the bank’s chattel mortgage. 

It is not disputed that the notes involved in this suit were obtained 
by fraud, and that the title of the person who pledged them with the 
bank was defective within the meaning of the Negotiable Instrument 
Act (Code, Art. 13, § 74). Under such conditions the following pro- 
visions of the act are applicable: 


‘‘Every holder is deemed prima facie to be a holder in due course, 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove that 
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he, or some person under whom he claims, acquired the title as a hold- 
er in due course.’’ Section 78. 

‘‘A holder in due course is a holder who has taken the instrument 
under the following conditions: 1. That it is complete and regular 
on its face, 2. That he became the holder of it before it was over- 
due, and without notice that it had been previously dishonored, if 
such was the fact. 3. That he took it in good faith and for value. 4. 
That at the time it was negotiated to him he had no notice of any in- 
firmity in the instrument or defect in the title of the person negoti- 
ating it.’’ Section 71. 

*“To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom it 
is negotiated must have had actual knowledge of the infirmity or de- 
fect, or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith.’’ Section 75. 

In this case the plaintiff unquestionably acquired the notes before 
maturity and for value. The only inquiry is whether it accepted them 
without knowledge of the fraud in their origin, or of such facts as 
would subject it to the imputation of bad faith in the transaction. 

The circumstances under which the notes were presented to the 
bank were not such as to create a doubt as to their validity. They 
were offered by a known patron of the bank as part of the collateral 
security for moderate loans made in the customary way, and intended 
and used for the purposes of an investment in a local enterprise. The 
fact that they were truthfully said to have been given for stock in an 
oil producing and refining company was certainly not sufficient to 
raise an inference that they were obtained by fraud. In their testi- 
mony as to the fraud actually committed the defendants did not refer 
to the value of the stock, but complained of its non-delivery. It is 
suggested that inquiry in reference to the notes should have been 
made of the Leonardtown Bank where by their terms they were made 
payable. But the omission to make such an inquiry could hardly be 
held to affect the position of the plaintiff as a holder in due course. 
The designation in a promissory note of a bank at which it is to he 
presented for payment at maturity does not indicate that information 
will be available there as to the circumstances under which the note 
was executed. There is nothing in the record to support the theory 
that the plaintiff’s officers designedly refrained from seeking independ- 
ent information as to the origin of the notes offered in this instance. 
The proof wholly fails to prove the existence of conditions which 
might have imposed the duty upon the bank to make such an investiga- 
tion. Under the plain terms of the law it is entitled to the rights of a 
holder in due course, unless it had ‘‘actual knowledge of the in- 
firmity’’ in the notes, or ‘‘knowledge of such facts that its action in 
taking the notes amounted to bad faith.’”’ There is no reason in the 
evidence for the conclusion that the plaintiff was possessed of such 
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knowledge. No rational inference can be drawn from the record that 
the plaintiff actually knew of any fraud or failure of consideration 
affecting the notes, or was cognizant of any facts on account of which 
its good faith in the transaction could be denied. 


In view of the conclusion just stated, the instruction we are con- 
sidering must be approved, unless a contrary ruling is required by the 
provision, already quoted, that ‘‘the burden is on the holder to prove 
that he, or some person under whom he claims, acquired the title as 
a holder in due course,’’ when it has been ‘‘shown that the title of any 
person who has negotiated the instrument is defective.’’ If the ex- 
istence of such a burden of proof under the conditions mentioned in 
the act is incompatible with the exercise of authority by the court to 
determine whether in a particular case the evidence is legally suffi- 
cient to justify the inference that the plaintiff had knowledge of an 
infirmity in the note or acted in bad faith in acquiring it, then it 
would be necessary to hold that the instruction in question should not 
have been granted. But we do not understand the law to have that 
effect. In the case of Valley Savings Bank v. Mercer, 97 Md. 458, 
55 Atl. 435, the right of the court to pass upon the legal sufficiency of 
the evidence on such an issue was distinctly recognized, and an in- 
struction was approved which was virtually identical in terms with 
the one now under review. The effect of the transfer to the plaintiff 
of the burden of proof upon a question of this nature is to make it in- 
cumbent upon him to prove the circumstances under which he acquired 
the instrument upon which he seeks to recover. If the evidence thus 
offered is uncontradicted and the proven circumstances do.not admit 
of a rational inference of knowledge or bad faith on the part of the 
plaintiff, the court may rightfully so instruct the jury. To adopt the 
contrary view would mean that in every suit by an indorsee of a nego- 
tiable instrument, affected by some original infirmity, the question as 
to whether the plaintiff acted in bad faith would have to be submitted 
to the jury no matter how conclusively his good faith may be proven 
by the uncontradicted evidence. It is not the mere denial of knowl- 
edge by the plaintiff that entitles him to an instruction in his favor on 
such an issue. But the circumstances under which he took the note, 
and which he has the affirmative duty to prove after its fraudulent 
origin has been shown, must be wholly consistent with the theory that 
he was not guilty of bad faith in its acquisition. This is the theory 
upon which the decisions of this court in such cases have uniformly 
proceeded. In the cases in which proposed instructions as to the legal 
insufficiency of the evidence to prove bad faith on the part of the 
plaintiff were disapproved, the reason assigned for such a ruling was 
not simply that the burden of proof was on the plaintiff as to that 
issue, but that there were circumstances from which bad faith could 
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be inferred. Totten v. Bucy, 57 Md. 446; Williams v. Huntington, 68 
Md. 591, 13 Atl. 336, 6 Am. St. Rep. 477; Griffith v. Shipley, 74 Md. 
599, 22 Atl. 1107, 14 L. R. A. 405; Cover v. Myers, 75 Md. 406, 23 Atl. 
850, 32 Am. St. Rep. 394; MeCosker v. Banks, 84 Md. 297, 35 Atl. 
935; Arnd v. Heckert, 108 Md. 300, 70 Atl. 416. Upon the undisputed 
facts of the present case the instruction to which we have referred was 
properly granted. 

The cases cited in opposition to the view just expressed were very 
different from the one now being decided. Special reliance was placed 
upon the cases of Canajoharie Nat. Bank v. Diefendorf, 123 N. Y. 191, 
25 N. E. 402, 10 L. R. A. 676; Arnd v. Ayleseworth, 145 Iowa 185, 
123 N. W. 1000, 29 L. R. A. (N. S.) 638, and Griffith v. Shipley, Cover 
v. Myers, and Arnd vy. Heckert, supra. Each of these cases involved 
conditions which gave support to the inference of bad faith in the 
plaintiff’s acceptance of the negotiable instrument on which the suit 
was instituted. In the pending case no such conditions are presented. 

The prayers offered by the defendants were properly refused, as 
they were in conflict with the plaintiff’s granted prayer which we have 
approved. 

Six exceptions were taken to rulings on the admissibility of tes- 
timony. The first was to the refusal of the court to allow the defend- 
ants to prove that some time after the maturity of the notes sued on 
the president of the plaintiff bank offered to see that the defendants 
would receive the stock for which the notes were given, if they were 
paid. This did not tend to show, as the defendants suggested, that the 
plaintiff knew, when it accepted the notes, that the stock for which 
they were given had not been delivered; it appearing from the de- 
fendants’ testimony that they had themselves furnished this imforma- 
tion to the plaintiff after the notes matured and before the president 
of the bank made the proposal to which the exception refers. 

The second and third exceptions related to the exclusion of evi- 
dence offered by the defendants as to their ownership of property, A 
question asked, and disallowed, in the cross-examination of the presi- 
dent of the bank in regard to his subsequent investigation as to the 
value of the oil company stock pledged with the bank as collateral, 
forms the basis of the fourth exception. The two remaining excep- 
tions refer to the rejected offers to prove that, after the notes became 
due, the bank made inquiries as to the defendants’ financial standing, 
and that the account of Gordon was allowed to be overdrawn during 
the period subsequent to the loans for which he pledged the notes as 
collateral security. The proffered testimony to which the five last 
noted exceptions relate was clearly immaterial. 

There was no error in any of the rulings. 

Judgment affirmed, with costs, 
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NEGOTIABILITY OF NOTE PROVIDING FOR 
CONFESSION OF JUDGMENT 


Edelen v. First National Bank of Hagerstown, Court of Appeals of 
Maryland. 115 Atl. Rep. 602. 


A promissory note contained the following provision: ‘‘It is 
hereby further agreed that at any time judgment confessed shall 
be entered in a proper court against the maker or makers, and 
indorser or indorsers thereof, if any, for such sum as may be due 
thereon, and costs, and 10 per cent. additional to said sum as a 
fee.’ It was held that this provision did not authorize a confes- 
sion of judgment before maturity. It was negotiable, therefore, 
under the Negotiable Instruments Law providing that the nego- 
tiability of an instrument is not affected by a provision author- 
izing a confession of judgment if the instrument is not paid at 
maturity. It was further held that the negotiability of an instru- 
ment is not affected by the fact that it is payable to the order of 
‘“myself’’. 


Action by the First National Bank of Hagerstown against Edward 
G. Edelen. Judgment for plaintiff, and defendant appeals. Affirmed. 


Robert B. Peter, of Rockville, and L. Allison Wilmer, of Leonard- 
town (Mitchell & Digges, of La Plata, on the brief), for appellant. 

Thomas L. Dawson, of Rockville, and Harvey R. Spessard, of 
Hagerstown (Henry F. Wingert, of Hagerstown, Ferdinand C. Cook- 
sey, of La Plata, and Dawson & Dawson, of Rockville, on the brief), 
for appellee. 


URNER, J.—The decision just rendered in the case of Edelen 
v. First National Bank of Hagerstown, 115 Atl. 599, disposes of some 
of the questions raised on this appeal. The opinion in that case refers 
to the promissory note here sued on, and states the circumstances of 
its origin and of its acquisition by the bank. It is one of the notes for 
which those involved in the other case were designed to be substituted. 
The retention and disposition of all of the notes by the person to 
whom they were originally delivered is a part of the fraud in their in- 
ception which the former opinion describes. A separate suit has been 
brought on the note now before us because it is signed by only one 
of the two persons who made and indorsed the notes on which the 
other action was instituted. The same question as to the legal suffi- 
ciency of the evidence to show that the bank was not a holder in due 


DR a ee er 
NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 658. 
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course was raised in both cases, and there is no material difference in 
the testimony presented by the two records on that subject. The in- 
struction which we approved in the cast first decided was likewise 
granted in this instance, and we concur in that ruling for the reasons 
stated in the prior opinion. 

This record also contains three exceptions to rulings on the ad- 
missibility of evidence which present questions identical with some 
of those decided on the other appeal and which, therefore, need not be 
discussed. 

An exception was taken to the refusal of the court to permit the 
president of the plaintiff bank to be asked, on cross-examination, What 
is the purpose of making a note payable to ‘‘myself’’? the note in suit 
being in that form. The expression of an opinion by the witness upon 
that question would have been wholly immaterial. The negotiability 
of a note so drawn is recognized by the Negotiable Instruments Act 
(Code, Art. 13, § 83), and the adoption of that form of note by the 
defendant, as the maker and indorser, did not tend to suggest any 
fraud in its origin. 

The most important exception in the record sought unsuccessfully 
to deprive the plaintiff of the position of a holder in due course on 
the theory that the note was not negotiable, and hence was subject to 
the original equities, because it contained the following provision: 


‘*Claim to exemption waived, and it is hereby further agreed that 
at any time judgment confessed shall be entered in a proper court 
against the maker or makers, and indorser or indorsers thereof, if 
any, for such sum as may be due thereon, and costs, and 10 per cent. 
additional to said sum as a fee’’ to designated attorneys for obtaining 
the judgment. 


The Negotiable Instruments Act provides that— 


‘‘The negotiable character of an instrument otherwise negotiable is 
not affected by a provision which . . . authorizes a confession of judg- 
ment if the instrument be not paid at maturity.”’ Code Art. 13, § 24. 


It is contended that the clause we have quoted from the note au- 
thorizes a judgment to be confessed on it before maturity, and that 
its negotiability is thereby destroyed. If the provision was simply that 
the judgment might be obtained ‘‘at any time,’’ the contention would 
have to be sustained. But it is stipulated that the judgment to be 
confessed must be ‘‘for such sum as may be due’’ on the note. In the 
cases cited by the appellant there was no such qualification of the 
provision for confession of judgment. In Wisconsin Yearly Meeting 
of Freewill Baptists v. Babler, 115 Wis. 289, 91 N. W. 678, the holder 
of the note was empowered to enter judgment ‘‘at any time after 
date, whether due or not.’’ The provision in Richards v. Barlow, 140 
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Mass. 218, 6 N. E. 68, and in Bank v. Russell, 124 Tenn. 618, 139 S. 
W. 734, Ann. Cas. 1913A, 203, was that judgment could be confessed 
on the note ‘‘at any time hereafter.’’ In each of those cases it was 
held that the promissory note in question was not negotiable because 
its payment could be enforced by the entry of a judgment at any 
time, before or after maturity, at the discretion of the holder. The 
principle of the decisions is thus stated in a note to the Tennessee 
Case just mentioned as reported in Ann. Cas. 1913A, 206: 


‘Phe weight of authority favors the rule announced in the record- 
ed case that a promissory note, containing a warrant for the confes- 
sion of judgment, on which execution may immediately issue, at any 
time after the date of the note, violates the rule that a note, to be 
negotiable, must be certain as to the time of payment, and such a note 
is non-negotiable.’’ 


The terms of the note we are now considering did not entitle the 
holder to enter judgment at any time without reference to the question 
as to whether or not the note had matured. It is only ‘‘for such sum 
as may be due’”’ on the note that the judgment could be entered. The 
meaning of the word ‘‘due’’ depends, of course, upon the connection 
in which it is used. Feeser v. Feeser, 93 Md. 725, 50 Atl. 406. Vari- 
ous instances of its use, illustrating its different significations, are 


cited in 3 Words and Phrases, First Series, 2216, and 19 C. J. 818. 
It is here employed to express one of the terms of a promissory 
note, and with respect to such a subject and purpose there can be no 
serious doubt as to its meaning. A negotiable instrument is not ‘‘due’’ 
until it matures or becomes payable according to its terms. It is not 
until the time fixed in the note for its payment has arrived that any 
part of the sum it specifies is ‘‘due,’’ in the sense in which that word 
is customarily used in such a connection. As thus employed it has 
regard to the maturity, and not merely to the existence, of the in- 
debtedness. Adams vy. Clarke, 14 Vt. 9; Swanson v. Spencer, 177 Mo. 
App. 124, 163 S. W. 285. When, therefore, the note in this case pro- 
vides that judgment may be entered ‘‘at any time’’ for ‘‘such sum as 
may be due thereon,’’ it means that the entry of the judgment can 
only oceur after the note has matured. This we regard as the natural 
and proper interpretation of the provision, and we agree with the 
eourt below that the negotiability of the note was not thereby impaired. 

The exceptions raising this question were taken to the admission 
of evidence that the plaintiff was the holder of the note in due course, 
and to the refusal of an instruction which would have treated the note 
as non-negotiable, and the opinion we have expressed indicates our ap- 
proval of those rulings. 

Judgment affirmed, with costs. 





MANAGEMENT OF DECEDENTS’ ESTATES 
Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 
By John Edson Brady 
CONTINUING DECEDENT’S BUSINESS 


§ 46. Authority to Continue Decedent’s Business. 


§ 47. Clause in Will Requiring Executor to Employ Certain Per- 
son in Conduct of Business. 


§ 48. Liability for Debts and Losses Incurred in Carrying on 
Business. 


§ 49. Compensation for Carrying on Decedent’s Business. 


§46. Authority to Continue Decedent’s Business—There is a 
temptation on the part of the executor or administrator of an estate 
to continue a trade or business. owned by the decedent and carried 
on by him in his lifetime, especially if it is a profitable one. At least 
the large number of decisions, involving questions of liability, arising 
out of the continuance of a decedent’s business, indicates that ex- 
ecutors and administrators frequently follow this course. 

In the absence of express authority in the will, the temptation to 
eontinue the business should be resisted with firmness, because it is 
one that has brought many an executor and administrator face to 
face with personal liability. The executor or administrator, as the 
decisions will show, has nothing to gain and everything to lose by not 
promptly liquidating the business. 

If there is one thing, upon which the courts are agreed, in connec- 
tion with the settlement of estates, it is that an executor or admin- 
istrator has no authority, by virtue of his official position, to continue 
the conduct of a business belonging to the estate. His duty is to 
settle the affairs of the estate without unnecessary delay. He is not 
expected to launch out into commercial enterprise with the assets of 
the estate. If he does so liability is reasonably certain to follow. 

The power to continue a business belonging to the decedent is often 
granted to the executor or administrator by a provision in the will. 


But the language of the grant must be explicit. The intention of the 
209 
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testator must be clearly expressed. As one court has said: ‘‘The 
intention of the testator to confer such power on the executor must 
be found in the direct, explicit and unequivocal language of the will, 
or else it will not be deemed to have been conferred.’’ Willis v. 
Sharp, 113 N. Y. 586, 21 N. E. Rep. 705. 

In one case, the testator had invested money in a corporation to 
the extent that he owned nearly all its stock and bonds. It was held 
that the executors were not warranted in carrying on the business of 
this corporation by a clause in the will, referring to the residuary 
estate, which empowered them to ‘‘manage, control, invest and re- 
invest the same and income thereof and sell or convey all or any part 
thereof with or without covenants in their discretion.’’ 

In Pearce v. Pearce, Ala., 74 So. Rep. 792, it was held that dis- 
cretionary power granted by a clause in the will to the executor, 
authorizing him to sell and exchange property did not confer authority 
to carry on a general mercantile business owned by the testator. 

It has been held frequently that executors or administrators may 
continue a business temporarily for the purpose of winding it up. 
But where an executor or administrator does this he will be acting in 
his own interests if he first secures an order from the probate court, 
authorizing the temporary continuance of the business. 

In a Colorado decision it was said that a business may be con- 
tinued by an executor, ‘‘where it is necessary in a mercantile business, 
or in a manufactory, temporarily—not for the purpose of making 
profit upon sales, as in the ordinary course of business, but in order 
to dispose of and realize upon the assets of the business to the best 
advantage. Where he continues the business under such circumstances, 
it is not regarded in law, as the carrying on of the trade or business, 
but simply as the winding up of the affairs. In such cases the pur- 
chase of some goods may be necessary for the purpose of aiding in the 
sale of the deeedents’ stock of goods, and this purchase will be 
treated as a necessary and allowable expense of the settlement of the 
estate.’’ Fleming v. Kelly, 18 Colo. App. 23, 69 Pae. Rep. 272. 

It has been held that the court has no power to authorize an ad- 
ministrator to continue the decedent’s business. In re 8. Marks & Co.’s 
Estate, 66 Ore. 340, 133 Pac. Rep. 777. Here the court said: ‘‘If the 
heirs and devisees desire to continue the business of the ancestor 
undivided, they should first have the estate closed as provided by 
law, and take over the business individually; but it is not the affair 
of the administrator to continue the business as a part of the admin- 
istration, and the county court has no power or authority to authorize 


or permit him to do so.’’ 
Sometimes authority to continue a business is granted by statute. 
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Article 3351 of the Texas Statute (1920) provides: ‘‘If there be a 
plantation, manufactory or business belonging to the estate, and the 
disposition thereof is not specially directed by the will, and, if the 
same be not required to be sold at once for the payment of debts, it 
shall be the duty of the executor or administrator to carry on the 
plantation, manufactory or business, or cause the same to be done, or 
to rent the same, as shall appear to him to be most for the interest 
of the estate.’’ It is further provided that he shall not rent the prop- 
erty so as to interfere with the speedy settlement of the estate. 


§ 47. Clause in Will Requiring Executor to Employ Certain Pex- 
son in Conduct of Business.—Where a will authorizes the executor to 
eontinue the testator’s business, a clause requiring him to employ a 
certain person in the business is not valid. 

Such a situation arose in the case of Hughes v. Hiscox, 181 N. Y. 
Supp. 395. It appeared that the testator, who was the owner of a 
chemical works, named his two sons as executors, directed that they 
continue the business and provided that they employ his son-in-law 
by the following clause in his will: 


‘*T will and direct that my son-in-law, Charles R. Hughes 
be retained and employed in the conduct of said business of the 
Hiscox Chemical Works at a salary of $2,000 per year.’’ 


The sons continued the business as directed in the will, but they 
refused to employ the son-in-law. The testator died in 1906 and in 
1918 the son-in-law brought suit against them for $24,000, representing 
12 years’ salary. The court held that he was not entitled to recover. 
The clause directing his employment was not binding because, by 
employing the son-in-law, the executors might become involved in 
personal liability for his acts. 

The court said: ‘‘It seems clear that the executors would incur a 
personal liability in employing the plaintiff. There can be no doubt 
that the doctrine of respondeat superior would apply. The direction 
of the will is that the plaintiff be ‘employed in the conduct of said 
business,’ so that, if binding, the direction leaves no option to the 
executors. If the plaintiff has a right to demand anything he has a 
right to demand that he be employed by the defendants in their 
conduct of the business so that, if he mislabeled some of the product, 
eaused injury to another by his negligent act, or did or failed to do 
any act that caused injury to another, the defendant executors as his 
employers, would be responsible under the law in every way that any 
employer would be, but without the power to choose their employees 
with reference to their fitness or competency. In fact, if they must 
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employ him, they could not discharge him for any cause. They have 
no discretion in the matter and their liability in this respect would 
be personal. It does not seem, therefore, that the provision in ques- 
tion should be enforceable, and it follows that the plaintiff has no 
right of action.’’ 


$48. Liability for Debts and Losses Incurred in Carrying on 
Business.—When an executor or administrator continues a business 
ewned by the decedent debts may be created or losses may result. 
The question whether the executor or administrator is individually 
liable in such case depends largely on whether the executor or admin- 
istrator acted with proper authority. 

If he is carrying the business on under authority granted in the 
will, or temporarily under an order of court, he will not be respon- 
sible for losses not resulting from his negligence. While there are 
some cases which hold that, where an executor or administrator car- 
ries on the decedent’s business under the proper authority, the debts 
incurred are chargeable against the estate only and not against the 
executor or administrator individually, the more general rule is that, 
even under such circumstances, the executor or administrator is per- 
sonally liable for all debts incurred in carrying on the business, unless 
he exacts an agreement from the persons with whom he deals to look 
to the funds of the estate exclusively. The executor or admmistrator 
in ease of such liability is entitled to be indemnified out of the estate. 
Where the business is carried on under proper authority unpaid cred- 
itors have a claim against the asséts used in the business only. They 
cannot reach the general assets of the estate. 

In Frey v. Eisenhardt, 116 Mich. 160, 74 N. W. Rep. 501, a 
brewery owned by two brothers as partners, who died about the same 
time, was run jointly by the executor and administrator of the two 
estates for about four years when one administrator was appointed for 
both estates. At this time the assets of the business were worth about 
$60,000 and the liabilities $13,000, leaving a surplus of some $47,000. 
The new administrator continued the business for another two years, 
when it was sold for $18,000, a sum not sufficient to pay the existing 
liabilities. It was held that the owners of claims incurred after the 
death of the partners, in connection with the brewery business could 
reach only the trade assets and were not entitled to be paid out of 
the general assets of the estate. 

Where the business is carried on without proper authority the 
executor or administrator alone is liable for debts which have been 
incurred. The creditors have no claim against the estate. 

The case of Donnelly v. Alden, 229 Mass. 109, 118 N. E. Rep. 298, 
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is an illustration. The testator left his estate to his wife, son and 
daughter in trust, to pay the income to the wife during her lifetime, 
after her death to the son and daughter, and after the death of the 
survivor of them, to pay the principal of the estate to their children. 

Among the assets of the estate were two retail shoe stores in Lynn, 
Mass., which the testator had operated during his lifetime. The son 
told a firm of shoe manufacturers, of which the testator had been a 
eustomer, that he and his mother had inherited the stores and that 
they would continue the business without change. Relying on this 
the firm continued to ship shoes to the stores. 

In the course of conducting the stores the son became indebted to 
the firm in the sum of $4,500, and to secure the firm he and his 
mother, purporting to act in the capacity of trustees executed a mort- 
gage for $4,500 on real property belonging to the estate, running to a 
member of the firm. 

At this time the grandchildren of the testator, who were eventually 
to receive the principal of the estate, were minors. Their guardian, 
subsequently appointed, brought a proceeding to have the mortgage 
eanceled and it was held that she was entitled to this relief. 

It was also held that the firm had no claim against the estate for 
the goods sold and for wkich it had not been paid. The firm had no 
right to rely on the statement of the son. It was chargeable with 
knowledge of what the probate records would have disclosed. An 
examination of those records would have shown that the executors 
had no authority to continue the business. They would also have 
shown that the persons ultimately entitled to the estate were minors 
for whom, at that time, no guardian had been appointed. This would 
have indicated that the parties in interest were not capable of author- 
izing the executors to continue the business. 

‘“‘They ought to have inspected the probate records,’’ said the 
court, ‘‘but they never did. . . . Ignorance of the law is no excuse 
in this respect. The inaccurate or deceitful statement of Francis (the 
testator’s son) in this regard cannot affect the rights of the minor 
beneficiaries under the will. It confers no rights upon the firm as 
against them or as against the trust property in which they have an 
interest.’”’ 

In re Moran’s Estate, 261 Pa. 269, 104 Atl. Rep. 585, is a case 
where an administratrix with the will annexed continued without 
authority to operate a hotel owned by the decedent. With reference to 
liability for losses sustained in the business the court said: ‘‘In the op- 
eration of the hotel Mrs. Moran expended $9,786.79 and received 
$8,726, sustaining a net loss of $1,060.79, for which she claims credit 
in the account. This was properly disallowed. The will gives no 
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authority to continue the business, and as a general rule in such cases, 
the exeentor or administrator may not do so; when he does, the gain, 
if any, belongs to the estate, while the loss falls upon him.’’ 

It has even been held that executors, who carried on the business 
of the testator without an order of court, and sold goods on time with- 
out security, for which they could not collect, were responsible for the 
loss resulting from such sales, even though other transactions turned 
out favorably so that the net result of their continuance of the busi- 
ness showed a profit to the estate. Peterman v. U. S. Rubber Co., 221 
Ill. 581, 77 N. E. Rep. 1108. 

The decedent carried on an extensive business including, among 
other things, the manufacture and sale of bicycles. At the time of his 
death there were on hand a large number of bicycle frames, but the 
requisite wheels, tubing and rims were not in stock. So it was neces- 
sary to purchase material and put the bicycles in a marketable condi- 
tion or sell them at a considerable sacrifice. The executors according: 
ly and merely for the purpose of winding up the business, purchased 
the requisite material and sold the finished product through the ordi- 
nary channels of trade. 

In doing this they acted upon the advice of reputable counsel and 
in entire good faith, adopting the course which they believed would 
be most advantageous to the creditors. While they did not obtain a 
court order, authorizing them to take this course, it appeared that the 
judge of the probate court was cognizant of what they were doing 
and thus tacitly approved. 

The net result of all of the sales made by the executors was larger 
than the amount which would have been received had the assets of the 
business been sold in the usual way. 

But it appeared that some of the sales were made by the executors 
on time without taking security. Of the sales thus made accounts to 
the amount of $4,055.12 proved uncollectible. And for this sum the 
executors were held personally responsible. ‘‘There was no special 
excuse shown,’’ said the court, ‘‘for the sale of these goods on time 
without taking security. The fact that goods may be sold for more 
upon such terms than where sufficient security is exacted constitutes 
no excuse whatever. Even if the executors had been justified in con- 
tinuing the business without an order of court, for the purpose of 


‘elosing it out, it is certain that they acted without authority in selling 


the goods on time without taking security, and that they are respon- 
sible for any loss to the estate by reason of their delinquency in 
so doing.’’ 

In answer to the argument that, since the estate had benefited on 
the whole from the operations of the executors, they should not be 
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held liable for losses on particular items, the court said: ‘‘The argu- 
ment is fallacious in assuming that all the executors have to do, even 
where they act in disregard of the requirements of the statute, is to 
have a care for the general final result; that, if they sueceed in mak- 
ing something for the estate in part of the transaction, they may pro- 
ceed negligently or unlawfully as to the other part without becoming 
responsible for losses, provided that the total profits in the outcome 
exceed the total losses. But this is an unwarranted assumption. It 
would be very unwise to relax the rule that, if the executors sell on 
time without taking security, they should be held responsible for the 
result. Even though the estate may have derived a profit from cer- 
tain sales so made, that is no reason why the estate should be made to 
suffer corresponding loss on other sales. For these reasons the execu- 
tors are properly chargeable with the item of $4,055.12.’’ 

And, where an executor permitted the testator’s son to continue 
the testator’s business it was held that he was personally liable to 
creditors. Martin Bros. Co. v. Peterson, 38 N. D. 494, 162 N. W. 
Rep. 154. 

The testator owned a mercantile business in Newark, N. D. He 
named B. Gislason as his executor. Gislason lived in Minnesota. In- 
stead of closing out the business the executor allowed E. Peterson, the 
testator’s son, to continue it. And while the son was carrying on the 
business he purchased merchandise from the plaintiff. It was held 
that the executor was personally liable for the purchase price. 

Here the court said: ‘‘The evidence can leave no doubt in the mind 
of any person but that, because of family ties existing between ap- 
pellant (executor) and defendant (Peterson), and because of misplaced 
eonfidence which appellant had in the honesty and ability of Peterson, 
appellant failed to administer this estate and close up such mercan- 
tile business in accordance with the requirements of the law. Appel- 
lant was undoubtedly in ignorance of the personal liability that would 
result from his continuing such business, and there is no evidence that 
in the slightest degree tends to impugn the honesty of his purpose; 
he is merely the victim of misplaced confidence; but that, under the 
facts he is holden to respondent is beyond question.”’ 

In Mathews v. Sheehan, 76 Conn. 654, 57 Atl. Rep. 694, adminis- 
trators got into trouble through not closing out speculative margin 
accounts owned by the decedent. At the time of the death of Julius 
Converse in 1892, he was carrying margin accounts with several stock- 
brokers. In their inventory the administrators entered these accounts 
as ‘‘eash with bankers and brokers, $45,000,’’ that being their estimate 
of what might be realized from a sale of the securities, above the in- 
debtedness due on the several accounts. Instead of closing out the 
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accounts the administrators continued to carry them. They made no 
advances to restore reduced margins, but, in some instances, they 
transferred stock from some of the brokers to others to meet calls for 
more margin. It appeared that the administrators acted for what they 
deemed to be the best interests of the estate and ‘‘upon the best ad- 
vice and counsel obtainable’’. It also appeared that the continuance 
of the accounts was with the consent of certain of the next of kin, but 
there was a conflict of evidence on this point. One of the brokers 
failed and the other accounts were finally closed out at a loss. It was 
held that the administrators were personally liable to those interested 
in the estate, who did not consent to the continuance of the specu- 
lation. 

**In these cireumstances,’’ said the court, ‘‘it was clearly their duty 
not to carry the speculative accounts for speculative gains, but to settle 
those accounts in a reasonable time and thereby withdraw the securi- 
ties from the perilous business in which they found them pledged. An 
administrator or an executor, in the absence of authority therefor, is 
not permitted to use any part of the estate in trade, or manufacturing, 
or stock speculation, or other business venture, whereby the trust fund 
is put at hazard; and the doing by them of any of these things has 
generally been regarded as a breach of trust, rendering them person- 
ally liable for resulting losses, while incapable of sharing in accruing 
gains.”’ 


§ 49. Compensation for Carrying on Decedent’s Business.—W here 
an executor or administrator continues the operation of a business left 
by the decedent, without being properly authorized, he will be allowed 
no extra compensation therefor, even though his operations have re- 
sulted in a profit to the estate. 

In one ease the executor carried on the decedent’s business, which 
was that of dealing in certain merchandise under patents owned by 
the decedent, with the idea of continuing until a purchaser could be 
found upon what he considered favorable terms. He carried the 
business on for over a year and on his accounting showed a net profit 
of $2,764.31. One of the disbursements was $3,071.95, paid to himself 
as compensation for his services. 

In holding that he was not entitled to retain this sum the court 
said: ‘‘It is manifest that Peek’s (the administrator’s) continuing the 
business has worked a decided advantage to the estate and that he en- 
tered upon such work in order that the estate might be so advantaged ; 
and it seems to be an ungracious objection on the part of the bene- 
ficiaries that will deprive him of all compensation for the services that 
have so resulted. But it is presented to us as a question of law merely 
and we may not swerve from well-established, and, in their general 












THE BANKING LAW JOURNAL 217 


application, just and equitable, principles, because in this case it seems 
to impose a hardship upon the trustee for a well intended act.’’ In re 
Peck, 80 N. Y. Supp. 76. 

Even where the will directs the continuance of the business the 
executor’s request for extra compensation may be refused. 

In a New York case, In re Kempf’s Will, 107 N. Y. Supp. 277, it 
appeared that the will directed that the business be continued, but 
made no provision for extra compensation to the executors. However, 
the surrogate allowed one of the executors extra compensation for his 
services in carrying on the business. 

This was reversed on appeal. Judge Gaynor, who wrote the opin- 
ion of the court, pointed out that at common law executors and ad- 
ministrators were not entitled to any compensation for their services, 
and that it remained this way in New York until 1817, when the 
Legislature authorized ‘‘a reasonable allowance to them for their 
services’’. 

**It follows,’’ reads the opinion, ‘‘that the statute compensation is 
all that an executor or administrator may be paid for his services. 
There can be no exception to this rule. If he be allowed compensation 
out of the estate of the deceased other than that fixed by the statute, 
it eannot be for services in his office, but only for something he has 
done apart from and entirely outside of his office, i. e., as an individ- 
ual and not as an executor or administrator. . . . In the case before 
us it would be agreeable to justice to allow the executor the extra com- 
pensation but, as is often the case, though justice demand policy for- 
bids. It is of great importance that this rule be not departed from. 
Once relaxed, the asking and giving of extra compensation would 
grow apace and become an intolerable abuse.’’ 

In a New Jersey case the court said: ‘‘Where an executor con- 
tinues the business of the testator under authority of the will, or 
merely for the purpose of winding up the business, his compensation 
for this service is included in his commissions as executor, and the 
basis for fixing commissions is not the gross receipts or expenses of 
the business, but the net income and the amount by which this in- 
creases the corpus of the fund and cannot include a charge for services 
in continuing the business.’’ Gilligan v. Daly, 79 N. J. Eq. 36, 80 
Atl. Rep. 994. 


(To be continued) 





e ° 
Inquiries 
In<this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


PERMITTING TWO OF THREE TRUSTEES TO HAVE ACCESS 


TO SAFETY DEPOSIT BOX 
New York. 
Editor, Banking Law Journal: 

Dear Sir—A, B and C, who are trustees of the estate of Joha 
Jones, deceased, in their representative capacity rent a box for the 
safekeeping of securities at the X Safe Deposit Company. May the X 
Safe Deposit Company, without fear of adverse consequences, grant 
access to any two of the trustees, if the three trustees at the time of 
renting the box provide on the signature card that any two shall be 
entitled to open and in general have such access to the box? The cer- 
tified copy of the will lodged with the X Safe Deposit Company makes 
no mention of the powers and duties of the trustees, other than to re- 
quire the investment and reinvestment of the principal of the estate 
and consequent payment of the income to the life beneficiary. 

My understanding of the old English rule is that a receipt for 
money, in the absence of special directions in the will, must be signed 
by all the trustees or it will be invalid. But this rule is somewhat re- 
laxed in the United States, to the end that where the trustees are 
numerous, a majority of the trustees may sign an acquittance; that is, 
in the receipt of dividends or the rents of real estate, ete., unless the 
tenant has had notice from the trustees to the contrary. Of course, it 
is realized that all the trustees must join in conveying stocks or in 
executing the conveyance of lands or pledging the trust property. This 
question is of much interest to the undersigned. 

Subscriber. 


Answer—In my opinion a trust company does not assume any risk 
in permitting two of three trustees to have access to a safe deposit 
box, rented from the company, and containing securities belonging to 
the estate. 

There are obvious practical objections to a course which would 
require all of three trustees to be present every time it becomes neces- 
sary to open such a deposit box. In view of these objections, the open- 
ing of the box would seem to be one of ministerial duties, which a 
trustee may, without fear of personal liability, entrust to a co-trustee. 


If the trustee is open to no charge of dereliction of duty in pursuing 
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such a course, certainly such charge cannot be made against the trust 
company which occupies the position of a mere bailee. 

In the case of Pennsylvania Company v. Franklin Fire Insurance 
Company, 5 Pa. Dist. Rep. 323, a trustee was held not personally 
liable, where he allowed his son to have access to a box containing 
estate securities, which the son wrongfully disposed of through the 
medium of forged powers of attorney. The court said that to hold a 
trustee liable, under such circumstances, would be ‘‘not only a novel, 
but a most dangerous doctrine to announce’’. 

In Purdy v. Lynch, 145 N. Y. 462, 40 N. E. Rep. 232, it was held 
that trustees in a trust deed for the benefit of the depositors of a sav- 
ings bank were not personally liable for the proceeds of land sold by 
them, which they turned over to their co-trustee, to be paid to the 
depositors as fast as they presented their claims, as provided by the 
trust deed, and for which he failed to account. It appeared that he 
was also receiver of the bank and had the only conveniences for listing 
and paying the claims and that the sums transferred to him were not 
disproportionate to his probable needs for making such payments. 

Quoting from the opinion: ‘‘The courts have said that; if the trus- 
tee unnecessarily does an act by which the funds are transferred from 
the joint possession of all to the sole possession of one, the trustee who 
does this unnecessary act must be held liable for the due application 
of the fund by his co-trustee. The question is, what is meant by the 
word ‘unnecessarily’? And it would seem that an act is unnecessary 
when done outside of the usual course of business pertaining to the 
subject. . . . In this case we must say that it was, within the fair 
meaning of the word a ‘necessity’; that is, it was a usual, proper and 
ordinary way to make payments to these 700-odd creditors, under the 
circumstances above detailed. . . . And we do not think it was 
necessary for each trustee to attend and sign each check and make 
such payment, instead of placing sums from time to time in the hands 
of the trustee-receiver, and permitting him to make payments.”’ 

In another case, In re Darlington’s Estate, 245 Pa. 212, 91 Atl. 
Rep. 486, it was held that a trustee was not liable for securities taken 
by her attorney from a safety deposit box, the key to which the trus- 
tee had entrusted to the attorney, while there was nothing in his be- 
haviour to excite suspicion and his standing in the profession was such 
as to justify her confidence in him. 

From these cases, it seems that it is not a breach of trust for a 
trustee to allow a co-trustee, an attorney, or even a stranger to the 
trust, to have access to the safe deposit box. It is difficult to see on 
what ground liability could attach to the trust company, at least where 
it had acted in good faith and without ground to believe that any of 
the trustees is violating his trust. 
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LIABILITY OF MINOR AS INDORSER OF CHECK 


Mississippi. 
Editor, Banking Law Journal: 

Dear Sir—We will thank you very kindly to advise relative to the 
following: An unknown party presented a check on a Memphis 
(Tenn.) bank and in getting identification a minor was used. How- 
ever, we were under the impression that the party who identified the 
payee of the check was of age. At our request the minor indorsed 
the check. Payment was refused at the bank drawn on for reasons 
‘‘insufficient funds’’. The maker of the check went into bankruptey 
and thus we had to go back on our acquaintance who indorsed for the 
stranger. Now, the minor will not reimburse us, and claims he was 
under age when the check was indorsed. And, too, I wish to add that 
a part of the amount of this check was received by the minor in pay- 
ment of a just obligation, due by the stranger to him. 

Now, it will be greatly appreciated if you will state on what 
grounds we can sue the indorser, if any? Is there any chance what- 
ever to redeem the amount of the check from the indorser (minor) ? 

Cashier. 


Answer—The general rule is that a minor is not liable on his con- 
tracts, except contracts for necessaries, that is, contracts for food, 
lodging, ete. After becoming of age, however, a minor may ratify a 
contract made during his minority and he thereupon becomes liable. 
In some states it is required by statute that such ratification be in 
writing. Such a provision is found in § 4782 of the Miss. Code (1906), 
which, so far as we know, has not been amended. 

The provision referred to reads as follows: ‘‘An action shall not 
be maintained whereby to charge any person upon any promise made 
after full age to pay any debt contracted during infancy, or upon any 
ratification after full age of any promise or contract made during in- 
fancy, unless such promise or ratification shall be made by some writ- 
ing, signed by the person to be charged therewith.” 


POWER OF DIRECTORS TO RELEASE STOCK SUBSCRIBER 
Ohio. 


Editor, Banking Law Journal: 

Dear Sir—Will you kindly state if the board of directors of an 
Ohio corporation has the power to release a member of said board, who 
is also an incorporator of the company, from his subscription to the 
capital stock of the corporation? If the board does not have the 
authority to cancel a stock subscription, does it have power to author- 
ize a transfer of the subscription from stock to an equivalent amount 
of bonds of the company? Subseriber. 
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Answer—The board of directors of a corporation has no authority 
to release a stock subscriber from his subscription contract, except 
where authorized by the stockholders. 

Section 8674, Gen. Code of Ohio, provides that where an install- 
ment of stock is unpaid for 60 days, ‘‘it may be collected by suit, or 
the directors may sell such stock at publie auction for the installment 
then due.’’ 

In support of the proposition stated above, the California Dist. Ct. 
of Appeal, in Thomas v. Wentworth Hotel Co., 16 Calif. App. 403, 
116 Pac. Rep. 1041, said: ‘‘A stockholder may not be released from 
liability on his contract of subscription without the consent of his 
fellow stockholders, as well as that of the creditors of the corporation. 
The reason for the rule is found in the doctrine, now thoroughly es- 
tablished by the decisions of the American courts, at least, which views 
the subscribed capital stock of a corporation, both paid and unpaid, 
as a trust fund, which the stockholders and creditors have the right to 
insist shall not be reduced, diminished, or impaired, except with their 
consent.”’ 


But it is held that the directors may make compromises with sub- 
seribers whose liability is questioned, who are insolvent, or who are of 
doubtful responsibility. In the ease cited above, it was held that the 
directors of a corporation had authority, where certain subscribers, 


through losses, were unable to take and pay for all the shares sub- 
scribed by them, to release them as to one-half of the amount sub- 
seribed in consideration of certain cash payments. 

It may be that the rule here recited would apply in the present 


situation. That depends on cireumstances not stated in the inquiry. 
* 


NEGOTIABILITY OF INSTALLMENT NOTE WITH INTEREST 


* Utah. 
Editor, Banking Law Journal: 

Dear Sir—The following paragraph is taken free a promissory 
note just handed to us for inspection. Is there any clause in this 
paragraph which would affect the negotiability of the instrument? 

‘‘In the event the makers fail to pay any installment of 
principal or any interest on this note when the same shall be 
by the terms thereof due and payable, the payment and interest 
due shall draw eight (8) per cent. interest from the date same 
shall have become due until paid, and in the event the install- 
ment and interest due is not paid within one year from the date 
due, the whole of the principal sum then remaining unpaid, 
together with the interest that shall have accrued thereon shall 
forthwith become due and payable at the election of the holder 

of this note.”’ Cashier. 
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Answer—The negotiability of a note is not affected by the clause 
‘quoted in the inquiry. 

The clause provides that unpaid installments of interest or prin- 
cipal shall bear interest and also that the note shall become due upon 
failure to pay any installment of principal or interest within one 
year after it falls due. 

In Brown v. Vossen, 112 Mo. App. 676, 87 S. W. Rep. 577, it was 
held that a note was not rendered non-negotiable by a clause provid- 
ing that: ‘‘If interest be not paid semi-annually to become the same as 
principal and bear the same rate of interest.’’ 

The same rule would apply to a provision allowing interest on 
unpaid installments of principal. 

The provision that the note shall fall due upon default as to in- 
terest or principal is covered by § 2 of the Negotiable Instruments Law 
(§ 1554 of the Utah Statutes), which provides that a note is nego- 
tiable although it is to be paid ‘‘by stated installments, with a provi- 
sion that upon default in the payment of any installment or of inter- 
est, the whole shall become due.’’ 


DISCOUNT OF NOTE—LIABILITY OF INDORSER 


New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—A note drawn with interest, if discounted—is the dis- 
count figured on principal and interest or just on the principal? Some 
claim that to figure the discount on principal and interest is an illegal 
rate. Kindly advise through your columns. 

What is the liability of the first indorser on a note, and also, what 
is the liability of the last indorser on a note? 


Assistant Cashier. 
. 
Answer—In connection with discounting a note, it is to be remem- 


bered that, after a note has once been validly negotiated, it becomes 
an article of commerce and can be bought and sold as freely as other 
property, the rate of discount being covered by the market value of 
the instrument. Such transfers are not within the spirit or letter of 
the usury laws. 

For instance, if A borrows $100 from B and delivers to B his 
note for $100, with interest at 6 per cent., in payment thereof, B, the 
payee, may sell the note at any rate of discount he sees fit to accept. 
The fact that the purehaser will receive more than the lawful rate 
of interest does not render the transaction usurious. The transaction 
is regarded as a sale of property rather than a loan of money. Of 
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course, if the purchaser takes the note at an unusually large rate of 
discount, it may affect his standing as a holder in due course. 

If a note is discounted by a bank for the maker, and the bank fig- 
ures discount on principal and interest, the transaction will be usuri- 
ous if this method of figuring the discount gives the lender interest 
at a rate greater than is lawful. 

The question as to the liability of indorsers is rather indefinite. The 
first indorser of a note is, of course, liable to every subsequent in- 
dorsee or holder, unless he indorses without recourse or otherwise 
qualifies his indorsement. The last indorser is liable to the holder of 
the note. 

If a note signed by A and payable to B, is indorsed by C, the lat- 
ter is liable to the payee and to all subsequent parties. 

If an indorser signs for the accommodation of the payee, he is 
liable to all parties subsequent to the payee. 


ALTERING NOTE BY ADDING NAME OF MAKER 


New Hampshire. 
Editor, Banking Law Journal: 


Dear Sir—What were the grounds for the decision in Ford v. First 
National Bank, Texas, 34 8. W. Rep. 684? 


President. 


Answer—The case of Ford v. First National Bank, Texas, 34 S. W. 
Rep. 684, referred to in the inquiry, holds several propositions. Pre- 
sumably reference is had to the point involved in the case, as to the 
effect of adding the name of a party to a promissory note as maker. 

On this point, the case holds that to add a name to a note as joint 
maker, without the knowledge and consent of the original maker, after 
it has been transferred, is a material alteration and discharges the 
original maker from liability. 


LIABILITY OF BANK FOR FIDUCIARY’S WRONGFUL 
CHECKS 
West Virginia. 
Editor, Banking Law Journal: 

Dear Sir—The question has arisen in our minds concerning the 
payment of checks against fiduciary accounts and other accounts of 
similar nature. The question is this, whether or not the bank should 
pay checks against such accounts even though drawn regularly and 
correctly signed but where they are aware that the funds are being 
used for purposes other than what they should be used; in other 
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words, misappropriations, and further, whether or not the bank would 
be liable for payment of such checks? Cashier. 


Answer-—The question presented is whether a bank, holding an 
account in the name of a fiduciary, is liable where it honors checks 
drawn by -the fiduciary, knowing that the proceeds are being used for 
other than trust purposes. In such cireumstances, the bank is liable. 
This is especially true where the fiduciary draws a check against the 
fiduciary account and delivers it to the bank in payment of his indi- 
vidual indebtedness to the bank. 


REDUCTION OF SURPLUS 


Kansas. 
Editor, Banking Law Journal: 
Dear Sir—Please state, through your legal department, how and 
under what conditions a state bank in Kansas may reduce its surplus 
to 50 per cent. of its capital. Cashier. 


Answer—If a Kansas bank has a surplus in excess of 50 per cent. 
of its capital, it would seem that the same may be reduced to 50 per 
cent. by the declaration of dividends. The Kansas statutes do not re- 
quire a surplus in excess of 50 per cent. 

Sections 551-552 of the Gen. Statutes of Kansas (1915), which, so 
far as we are informed, have not been amended, contain the following 
provisions with reference to the surplus fund: 

Section 551 provides: ‘‘The directors or owners of any bank doing 
business under this act may declare dividends of so much of the net 
profits of their bank af they shall deem expedient; but each bank 
shall, before the declaration of a dividend, carry one-tenth part of its 
net profits since the last preceding dividend to its surplus fund until 
the same shall amount to 50 per cent. of its capital stock.’’ 

Section 552 provides that losses in excess of undivided profits 
shall be charged to surplus and that no further dividend in excess of 
one-half of the net earnings shall be declared until the surplus is re- 
stored to its former amount. 


SENDING CHECK DIRECT TO DRAWEE BANK 


Montana. 


Editor, Banking Law Journal: 

Dear Sir—If a check, drawn on Bank A, is deposited in Bank B 
and sent by Bank B to Bank A for collection and returns and Bank A 
sends its draft in payment thereof, drawn on Bank C, to forwarding 
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Bank B, and B then sends the draft for collection, but before the draft 
is paid Bank A fails and Bank C, refusing to pay the draft, it is re- 
turned to Bank B, the original check being held by drawer, it having 
been charged to his account, what recourse has original depositor of 
check? Can Bank B demand payment from depositor, and who 
finally places claim with receiver of defunct bank? 

Auditor. 


Answer—It appears from the facts recited that a bank in which a 
check was deposited for collection, sent the check direct to the bank 
on which it was drawn and that the check was not collected because 
of the failure of the drawee bank. It has frequently been held that 
this constitutes negligence, making the collecting bank liable to the 
owner of the check. Under such circumstances, the collecting bank is 
required to make the amount good to the depositor, and is entitled to 
hold the draft sent by the drawee bank and to present its claim, as 
such holder, against the receiver. 

If the depositors consents to this method of collection, or subsequent- 
ly ratifies it, the collecting bank is not liable. In such ease, the collect- 
ing bank may charge the amount against the depositor’s account and 
he must present his claim against the receiver. 


LIABILITY FOR PAYING STOPPED CHECK 


Colorado. 
Editor, Banking Law Journal: 

Dear Sir—A gives B a check for $75.00 to satisfy a gambling 
debt, A being under the effect of liquor at the time the check is 
turned over to B. Upon his return home A authorizes the D 
National Bank to stop payment on the check, at which time he signed 
a stop-payment containing the following provision: 


‘‘T hereby agree to hold you harmless for the amount of 
said check together with all expenses and costs ineurred by you 
on account of your refusing payment of the same, and further 
agree not to hold you liable for its payment through inad- 
vertence or accident.”’ 


The check was presented to the D—— National Bank and pay- 
ment refused, the check being plainly marked ‘‘payment stopped’’ 
and returned through the regular channels. The M—— National 
Bank, the correspondent bank of the D———National Bank, through an 
error returned the check to the D National Bank instead of for- 
warding it on to the Bank of T where B had deposited the check 
in the first place. Inasmuch as the stop payment slip had been re- 
moved from the ledger sheet after the check had first been refused, 
the check was accidentally paid. 
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The question is whether or not the D National Bank is liable 
after having refused payment once and when payment was made only 
through the error of their correspondent bank. Furthermore, what 
effect has the clause in the stop-payment contract which states that 
the bank will not be liable if payment is made through accident or 
inadvertence. In other words, is the bank forever liable for the acci- 
dental payment of a check upon which payment has been stopped, or 
is there a limit as to time? 





Cashier. 


Answer—The general rule is that, after payment of a check has 
been stopped, the bank on which it is drawn pays at its peril. If it 
pays through inadvertence or negligence, or for any other reason, it is 
paying its own money and not its depositor’s. 

If the depositor, in stopping payment, signs a statement to the ef- 
fect that he will not hold the bank liable in the event of the check’s 
being paid, the bank will be protected, provided the agreement is 
properly worded. 

One decision on this subject is Elder v. Franklin National Bank, 
55 N. Y. Supp. 576. In this case the depositor’s pass-book contained 
a printed stipulation ‘‘that the bank shall not be responsible for the 
execution of an order to stop payment of a check previously drawn; 
that the bank will endeavor to execute such orders, but that no liabil- 
ity shall be created by a failure so to do, and that no rule, usage or 
custom shall be construed to create such liability.’’ It was held that 
this was insufficient to protect the bank where it paid a check, pay- 
ment of which had been stopped. 

Another case is Tremont Trust Co. v. Burack, a Massachusetts de- 
cision, 37 B. L. J. 251. In this case, the depositor, in stopping pay- 
ment, signed a card on which was a stipulation that he would not hold 
the bank liable ‘‘on account of any payment contrary to this request 
if the same occur through inadvertence or accident.’’ It was held 
that this stipulation was sufficient to protect the bank. The differ- 
ence between the two decisions is that in the New York case the bank 
agreed ‘‘to endeavor to execute such orders’’. It would seem that 
the Massachusetts decision would govern the situation presented in 


the inquiry. 
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BANK AND INVESTMENT ITEMS 


THE FARMERS’ LOAN & TRUST 
COMPANY, of New York City, cele- 
brated its 100th anniversary on Tues- 
day, February 28th. The original 
charter of the Company was granted 
by the Legislature of New York, Feb- 
ruary 28, 1822, to The Farmers’ Fire 
Insurance & Loan Company, “for the 
purpose of accommodating the citi- 
zens df the State.” In April of the 
same year the charter was amended 
to empower the company to assume 
and execute trusts. This is the earli- 
est bestowal in the United States of 
such powers upon any corporation, 
and is believed to be the first instance 
of the granting of such powers any- 
where in the world. 

The name of the Company was 
changed to The Farmers’ Loan & 
Trust Company in 1836. Its history 
comprehends the whole development 
of trust companies in the United 
States. As a memento of its 100th 
anniversary, the company has issued 
a substantial volume under the title 
of “A Century of Banking in New 
York,” by Henry W. Lanier. 

In a communication to the staff of 
the Company, reviewing its past his- 
tory and looking forward to the future, 
the president, James H. Perkins says: 

“I conceive it to be our mission in 
the second century of the Company’s 
existence to continue those policies, 
founded on _ scrupulous’ stewardship 
and sustained strength, which have 


enabled The Farmers’ Loan and Trust 
Company to retain the confidence of 
the community, to weather the sever- 
est storms of the past one hundred 
years, and so to carry forward ‘the 
purpose of accommodating the citi- 
zens of the state.’ 

“Such a mission is one in which to 
take individual pride. It deserves the 
best thought and utmost efforts of us 
all. It is worthy of hearty co-opera- 
tion in a comradeship of purpose 
looking toward an achievement which 
in its worth to others is of the great- 
est worth to ourselves.” 


THE LONDON JOINT CITY AND 
MIDLAND BANK, in the death of 
Mr. Samuel B. Murray, Joint Manag- 
ing Director, has lost one who for 33 
years has played an important part 
in the development of that institution. 
Mr. Murray died of a heart attack at 
Mentone on Wednesday, February 15. 

Mr. Murray, who was appointed a 
managing director in 1919, entered 
the service of the bank (then the 
Birmingham and Midland) in 1889, at 
the age of 28. Owing to his previous 
association with a large firm of soli- 
citors in Liverpool, he was able to 
bring to his duties an intimate and 
practical knowledge of the law, which 
made his services specially valuable. 

Mr. Murray’s first considerable pro- 
motion came in 1894, when he was ap- 
pointed chief inspector of the bank. 
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Banks that can handle to advantage items payable in their locality are 
invited to correspond with us. 


Three years later he was appointed an thoroughness, their clear explanation, 


assistant general manager and in 1898, 
on the amalgamation with the City 
Bank, he became a joint general man- 
ager. He occupied this position up to 
the time of the death of Sir Edward 
Holden in 1919, when he became Joint 
Managing Director. Two years ago he 
joined the board of the Clydesdale 
Bank, Ltd., on its affiliation with the 
Midland Bank. 

Mr. Murray has been described as 
“one of the few lawyers who have 
risen to a really eminent position in 
the realms of practical finance.” 


G. PRATHER KNAPP, until recently 
publicity manager .of the Mississippi 
Valley Trust Company of St. Louis, 
severed his connection with that insti- 
tution on February list to become vice- 
president of the Bankers Service Cor- 
poration of New York City. The Bank- 
ers Service Corporation, for 13 years 
past, has specialized in the develop- 
ment of deposits for financial institu- 
tions. 


MONTGOMERY’S INCOME TAX 
PROCEDURE. — The Ronald Press 
Company, of New York City, has is- 
sued the 1922 “Income Tax Procedure,” 
by Robert H. Montgomery, C. P. A. 

This is the Sixth Annal Edition of 
Mr. Montgomery’s manuals of income 
tax procedure. Because of their 


and the practical] nature of the legal 
and accounting advice given, these 
manuals have become standard, and 
are an essential aid to anyone who has 
to do with the making or revising of 
federal returns. 

The new manual follows the general 
scheme of previous editions. The book 
covers the law of last November and 
the new Treasury Regulations, No. 62. 
Although these regulations have been 
very recently issued, they are fully 
considered in this manual, which is 
therefore thoroughly up-to-date. Pro- 
cedure under the Federal Estate Tax, 
the Federal Capital Stock Tax, and 
the Excess Profits Tax are also lu- 
cidly explafned, and unusually copious 
indexes afford a means of quick refer- 
ence to any subject and to all the 
available data. 

Mr. Montgomery is a_ well-known 
authority on income tax procedure. 
Since the enactment of the first fec- 
eral income tax law he has made an in- 
tensive study of the tax laws and has 
handled almost every conceivable 
practical problem in his professional 
work. He is a member of the New 
York Bar, a certified public account- 
ant, the Professor of Accounting at 
Columbia University, and an active 
member of the well known New York 
firm of Lybrand, Ross Bros., & Mont- 
gomery. The results of his broad 
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training and of his wide experience in ing fields, having reduced wages and 
handling important tax cases are evi- costs, and in the event of a strike 
dent throughout his book which is in- they will stand to gain more at the 
dispensable to every taxpayer. cost of the closed regions. This would 
The new edition is bound in cloth hurt the union mine-workers and the 
and contains 1931 pages. Price, $10.00. bituminous operators in such regions, 
also greatly reduce a chief traffic of 
THE GIRARD NATIONAL BANK, railroads serving them, while rail- 
of Philadelphia. in the February 15 is- roads running from non-union coal 
sue of “Economic Review,” the monthly fields would get enlarged tonnage.” 
survey of business published by it, 
writes as follows of the coal situation: MELLON NATIONAL STOCK DI- 
“There threatens a general coal VIDEND.—The directors of the Mellon 
miners’ strike to begin April 1, but if National Bank, of Philadelphia, an- 
it comes it will not be an unmixed nounce that they have declared a 
evil. Efforts to draw in the railroad stock dividend of 25 per cent., and that 
unions are not meeting with much the capital of the bank has thereby 
success. Anthracite continues to move been increased from $6,000,000 to $7, 
slowly, event at the recently reduced 500,000. The bank’s surplus is $4,- 
output and the producing companies 500,000. 
approach spring with great stocks of 
unsold coal in storage. Complete shut- THE NATIONAL BANK OF THE 
down of the mines would market such REPUBLIC, of Chicago, in its 
coal. After the present agreement with “Monthly Review of Business,” dated 
the mine workers expires and until February 1, writes as follows con- 
another, at lower wages, shall be ar- cerning the present situation: 
ranged the anthracite industry, as a “Progress toward the promised ex- 
business proposition, cannot produce pansion of general business is slow 
except at a great risk, which natu- and is just now interrupted by the let- 
rally, it will not take. down in activity which always occurs 
“The bituminous problem presents in the winter months. Business men 
two sides for the operators. A strike entertain no extravagant ideas as to 
is to be expected only in the unionized the extent of the probable business 
regions. Other important producing improvement in 1922. They know that 
fields are non-union. Already they the worst that could happen has come 
are taking business from the compet- and gone, that unemployment has 
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passed its peak, that the depression in 
the farming regions is lessening in in- 
tensity, that the congestion of bank- 
ing and mercantile credits has almost 
disappeared with the working off of 
high-priced inventories, and that 
wholesale markets have at last 
reached a point of comparative sta- 
bility. But they realize also that this 
year will be one of strenuous competi- 
tion, of modest profits and of extensive 
absorption of the weak concerns by 
those more efficient organizations 
which have come through the read- 
justment with their working capital 
practically unimpaired.” 


GEORGE JARVIS GEER, Jr., and 
JOHN J. SAMPLE were appointed 
assistant vice-presidents of the Guar- 
anty Trust Company of New York at 
a meeting of the executive committee 
of the board of directors held on Feb- 
ruary 9, 1922. Mr. Geer was manager 
of the Pall Mo" office of the Guaranty 
and Mr. Sample an asistant manager 
of the company’s Foreign Department. 


RESERVE CITY BANKERS CON- 
VENTION—The Board of Directors of 
the Association of Reserve City 
Bankers, at its mid-winter meeting in 
New Orleans, January 27, decided to 
hold the annual convention of the as- 
sociation in Kansas City, May 22 and 
23. 
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BARCLAY’S BANK, LIMITED, of 
London, in its Monthly Review for 
Februa‘y, writes as follows of trade 
with the United States. 

“The year 1921 was one of the lean- 
est on record. The slump in export 
values in the twelve months amounted 
to 45 per cent. from those of the pre- 
ceding year. The commodities ex- 
ported did not fall off at a uniform 
rate. Thus, for the first eleven 
months, brass exports declined 41 per 
cent., wheat 29; all breadstuffs com- 
bined 27 per ceat., copper, 35; cotton, 
55; iron and steel, 51; meat and dairy 
products, 34; automobiles, 72; chemi- 
cals, 64, coal, 47; cotton manufac- 
tures, 71; leather, 69; and mineral 
oils, 27 per cent. These percentages, 
of course, refer to the dollar values of 
the commodities. If measured in terms 
of tonnage instead of money, the data 
would make more cheerful reading. In 
this connection, it should be borne in 
mind that the wholesale price level un- 
derwent drastic readjustments in 1921 
compared with 1920. Bradstreet’s 
wholesale price index for 1921 was 
$11.3696 against $18.8095 in 1920, or a 
decline of 39% per cent. Thus, clearly, 
the declines during 1921 in the values 
of exports just mentioned do not tell 
the whole story. There is no indica- 
tion that the United States cannot 
continue to market abroad a normal 
volume of those manufactured goods 


and raw materials which can be most 
advantageously supplied by this coun- 
try. Comparisons should not be made 
with recent abnormal years, but rathe- 
with the pre-war export totals.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, in 
its Monthly Review, dated March 1, 
writes, concerning the general situa- 
tion: 

“Marked improvement in a number 
of directions was reported during the 
month, although conservative observ- 
ers were still inclined to qualify their 
otherwise generally favorable reports 
with the word ‘spotty.’ The improve- 
ment noted was nevertheless more sig- 
nificant in character than has been in- 
dicated for some time heretofore. The 
volume of business as reflected in in- 
creased car loadings stood about half 
way between the low for December 
and the high for Ncevember of last 
year. However, the increase in car 
loadings has been continuous since the 
first week in January, the only week 
of the year which showed a decrease as 
compared with the same week the 
year before. The week ending Febru- 
ary 11th showed an increase over the 
same week in the record year 1920, 
and it is therefore evident that, sea- 
sonally considered, the volume of trade 
so far this year has been distinctly 
better.” 
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Do You Know How — 


—corporation checks should be han- 
led? 

—the block system works? 

—to protect your bank from raised 
and forged checks? 

—to figure the reserve? 

—to understand the unit system? 

—a clearing house works? 

—to handle a collection? 

—to handle a collateral loan? 

—to figure unearned discount? 

—to handle accounts receivable as 
collateral? 

—to open a general ledger? 

—to keep the average balance? 

—to open an individual ledger? 

—to keep stationery and supplies? 

—the numerical transit system works? 

—the transit department of a large 
bank works? 

—to examine a bank? 

—tv understand credit? 

—to analyze a borrower's statement? 

—to figure the turn-over? 

—to keep credit information? 

—to tell the essentials of a good 
loan? 

—to check commercial paper? 

—to file your morning mail? 

—to tell whether an aecovunt is prof- 
itable or not? 

—to tell what it costs to handle a 
single check? 


These questions and many more you 
will find answered m the pages 
of the Practical Work 
of u Bank 
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